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I. Introduction

Violence against women is “one of the most serious challenges of our time,” according
to the United Nations Secretary-General’s in-depth study on violence against women
(2006). Not only does violence against women and girls violate their fundamental
human rights, it prevents women around the world from achieving their full potential. Full
implementation of the human rights of women and girls is essential to the progress and
prosperity of the world. States have a responsibility to promote and protect women’s
rights and to insist upon the accountability of perpetrators. Effective legislation on
violence against women and girls is vital in combating policies and practices throughout
the world that perpetuate women’s subordinate status and undermine their human rights.

The foundation of laws combating violence against women and girls are the principles of
equality and non-discrimination. Most nations need look no further than their own
constitution for these fundamental guarantees. For example, Albania’s Constitution
guarantees equality before the law in Article 18, which states that “all are equal before
the law” and that “[nJo one may be unjustly discriminated against for reasons such as
gender.” These principles may also be addressed in many different areas of a state’s
law. In Belarus, for example, the_Marriage and Family code (in Russian), the Civil code
(in Russian), the Labour code (in Russian), and the Housing Code (in Russian), all
support the goal of gender equality. Many states have also passed Gender Equality
Acts which support a woman’s right to be free from violence. For example, the Equality
Act (2010) of United Kingdom addresses a wide variety of non-discrimination provisions.
The Gender Equality Act (2003) of Bosnia and Herzegovina defines and prohibits
gender-based violence.

Provisions on violence against women and girls can be found in the criminal, civil, and
administrative codes of most nations. However, these provisions are often inadequate
due to limitations in definitions, scope, remedy, and implementation. National laws on
early marriage, for example, should define a child as anyone under the age of 18 years,
but this is rarely the case. Domestic violence laws often are not broad enough in scope
to include unmarried intimate partners, leaving many victims unprotected. Legal
remedies for domestic violence may include mandatory warnings or mediation between
parties, both of which often cause further harm to victims. Laws on sexual assault
should place the burden on the accused to prove consent to the act, and should
criminalize sexual assault within an intimate relationship. Finally, laws against female
genital mutilation, while an important step, often provide distressing examples of
inadequate implementation and enforcement.

States must address these problems through all means at their disposal. Addressing the
inadequacies of national laws should focus on criminalization of the offence, immediate
and long-term strategies to protect the rights of survivors, and enhancing prevention
strategies. Effective legislative remedies require a deep understanding of the root cause
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http://www.un.org/womenwatch/daw/vaw/SGstudyvaw.htm#more
http://www.president.al/english/pub/doc/Albanian%20Constitution.pdf
http://www.newsby.org/documents/kodeks/kod20/index.htm
http://www.newsby.org/documents/kodeks/kod26/index.htm
http://www.newsby.org/documents/kodeks/kod18/index.htm
http://www.newsby.org/documents/kodeks/kod22/index.htm
http://www.opsi.gov.uk/acts/acts2010/pdf/ukpga_20100015_en.pdf
http://www.opsi.gov.uk/acts/acts2010/pdf/ukpga_20100015_en.pdf
http://www.arsbih.gov.ba/files/law_on_gender_equality_in_bih_eng.pdf

of violence against women and a collaborative approach among law enforcement,
judicial, social service, and health care systems. All aspects of a state’s legislation must
be addressed; in many nations certain legal provisions, such as immigration statutes or
child protection provisions, not only do not protect women but may make women more
vulnerable to violence. Laws must be examined to address consequences for women
and girls, including unintended consequences. States must address all laws in multiple
legal systems.

(See: United Nations Handbook for legislation on violence against women (hereinafter
UN Handbook) and United Nations Division for the Advancement of Women and United
Nations Economic Commission for Africa, Good practices in legislation on “harmful
practices” against women (2009))
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Il. Guiding Principles

Ensure that the goal of the legislation is well-defined

The goal of legislation on violence against women and girls should be “...to prevent
violence against women, to ensure investigation, prosecution and punishment of
perpetrators, and to provide protection and support for complainants/survivors of
violence.” (UN Handbook, p. 65). A clearly drafted goal enables all who draft legislation
and who work for its passage to review potential language in light of this goal, and to
reject language which does not support it. Legislation drafted with this goal in mind will
also establish a standard of intolerable behavior, deter misconduct, and provide
remedies to survivors. (UN_ Secretary-General’'s in-depth study on violence against
women, p. 83).

Consult with key stakeholders

Drafters should consult with key stakeholders such as complainant/survivors, law
enforcement, lawyers, the judiciary, healthcare personnel, NGOs that work with
complainant/survivors, and national statistics offices in order to access important
information about each form of violence against women, and to facilitate the passage
and implementation of the legislation. (See: UN Handbook, p.65).

Ensure that the legislation is based upon reliable evidence

Drafters should utilize the most recent and reliable evidence which is available on
prevalence, incidence, causes and consequences of each form of violence against
women and girls. Drafters should also utilize good practices and lessons learned from
states with experience in addressing each form of violence against women and girls.
(See: UN Handbook, p. 66).

Ensure that the legislation is based on international and regional human rights
frameworks for legislation on violence against women and girls

Violence against women and girls is now well established as a form of gender-based
discrimination that violates fundamental human rights. International and regional
treaties, conventions and agreements call for the prevention and prosecution of violence
against women, and for redress for complainants/ survivors. United Nations bodies such
as the Security Council and the General Assembly have passed comprehensive
resolutions stressing the importance of state involvement at all levels in preventing and
ultimately eliminating violence against women. These instruments hold states
accountable for failing to act with due diligence to protect individual women and girls
from acts of violence, for ensuring that law enforcement, the judiciary, and health care
and social service providers are trained in the dynamics of gender violence, for
providing reparations to survivors, and for providing them with assistance, often best
accomplished through consistent and adequate funding to women’s NGOs, which have
the trust of survivors and the expertise to provide them with assistance.
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International and regional instruments provide direction to states parties on
how to meet their obligation to develop and implement legislation on violence
against women and girls:

The Universal Declaration of Human Rights (1948) in Article 3 states that
“[e]veryone has the right to life, liberty and security of person.” Article 7 states
that “[a]ll are equal before the law and are entitled without any discrimination to
equal protection of the law.” Article 8 declares that “[e]veryone has the right to
an effective remedy by the competent national tribunals for acts violating the
fundamental rights granted him by the constitution or by law.”

The International Covenant on Civil and Political Rights (1966) (ICCPR) in
Article 2 prohibits discrimination on the basis of sex, and obligates states parties
to “...ensure that any person whose rights or freedoms as herein recognized are
violated shall have an effective remedy.” Article 26 states:

All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. In this respect, the law shall
prohibit any discrimination and guarantee to all persons equal and effective
protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property,
birth or other status.

The ICCPR created the Human Rights Committee (Article 28), to which States
parties must report upon request. The Committee has issued a number of
General Comments on thematic issues. In General Comment 28, entitled
Equality of rights between men and women, (Art. 3), the Committee declared
that States parties are responsible for ensuring the equal enjoyment of rights
without any discrimination. (Paragraph 4) It noted that states parties should
ensure that traditional, historical, religious or cultural attitudes are not used to
justify violations of women's right to equality before the law and to equal
enjoyment of all Covenant rights. (Paragraph 5) General Comment 28 also
provides recommendations and requirements for States parties, including:

State parties should provide information to enable the Committee to ascertain
whether access to justice and the right to a fair trial, provided for in article 14,
are enjoyed by women on equal terms to men. (Paragraph 18)

States parties must provide information to enable the Committee to assess
the effect of any laws or practices that may interfere with women'’s right to
enjoy privacy and other rights protected by article 17 on the basis of equality
with men. (Paragraph 20)

The International Covenant on Economic, Social and Cultural Rights (1976) in
Article 3 declares that states parties must “...ensure the equal right of men and
women to the enjoyment of all economic, social and cultural rights set forth
[therein].”
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http://www.un.org/en/documents/udhr/
http://www2.ohchr.org/english/law/ccpr.htm
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http://www2.ohchr.org/english/law/cescr.htm

The Convention of the Elimination of All Forms of Discrimination Against
Women (CEDAW) (1979) in Article 1 defines discrimination against women as:

...any distinction, exclusion or restriction made on the basis of sex which has
the effect or purpose of impairing or nullifying the recognition, enjoyment or
exercise by women, irrespective of their marital status, on a basis of equality
of men and women, of human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any other field.

As stated in Article 2, states parties to CEDAW must eliminate this
discrimination by adopting “...appropriate legislative and other measures,
including sanctions where appropriate...” and must agree to “establish legal
protection of the rights of women on an equal basis with men and to ensure
through competent national tribunals and other public institutions the effective
protection of women against any act of discrimination...”

The Optional Protocol to the Convention on the Elimination of all Forms of
Discrimination _against Women (2000) allows individuals to bring complaints or
inquiries to the independent experts of the Committee on the Elimination of
Discrimination _against Women, when there has been an alleged violation of
CEDAW. For example, in A.T. v. Hungary, a victim of severe domestic violence
brought a claim to the Committee alleging that Hungary failed to protect her. In
2005, the Committee found that although A.T. sought help from Hungarian civil
and criminal courts and child protection authorities, the Hungarian government
failed to provide her with any assistance or protection. The Committee found
that Hungary had violated its obligations under the Convention, and made
recommendations to Hungary that it act to protect the safety of A.T. and act
more generally to effect the rights granted under the Convention.

The Optional Protocol in Article 8 also establishes an inquiry procedure that
allows the Committee to initiate an investigation where it has received reliable
information of grave or systematic violations by a State Party of rights
established in the Convention. This was the basis for the 2005 Report on
Mexico produced by the Committee on the Elimination of Discrimination against
Women under article 8 of the Optional Protocol of the Convention, and reply
from the Government of Mexico, regarding the abduction, rape, and murder of
women in the Ciudad Juarez area of Chihuahua, Mexico.

The Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (1984) in Article 1 defines torture as severe mental or
physical pain or suffering that is intentionally inflicted either by a State actor or
with the consent or acquiescence of a State actor for an unlawful purpose. In
article 2, states are obligated to prevent torture that is caused by private actors.
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http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm
http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm
http://www.un.org/womenwatch/daw/cedaw/protocol/text.htm
http://www.un.org/womenwatch/daw/cedaw/protocol/text.htm
http://www2.ohchr.org/english/bodies/cedaw/index.htm
http://www2.ohchr.org/english/bodies/cedaw/index.htm
http://www.un.org/womenwatch/daw/cedaw/protocol/decisions-views/CEDAW%20Decision%20on%20AT%20vs%20Hungary%20English.pdf
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http://www.un.org/womenwatch/daw/cedaw/cedaw32/CEDAW-C-2005-OP.8-MEXICO-E.pdf
http://www.un.org/womenwatch/daw/cedaw/cedaw32/CEDAW-C-2005-OP.8-MEXICO-E.pdf
http://www.un.org/womenwatch/daw/cedaw/cedaw32/CEDAW-C-2005-OP.8-MEXICO-E.pdf
http://www2.ohchr.org/english/law/cat.htm
http://www2.ohchr.org/english/law/cat.htm

In General Recommendation 12, the Committee on the Elimination of
Discrimination against Women recommended that in their periodic reports to the
Committee states should include information about existing laws that protect
women against violence, other measures that have been implemented to
eradicate violence against women, and information about support services for
victims. States parties also were asked to send the Committee statistical data
about violence against women.

In General Recommendation 19, the Committee on the Elimination of
Discrimination against Women interpreted the term “discrimination” used in
CEDAW to include gender-based violence by stating in para. 6 that it is:

...violence that is directed against a woman because she is a woman or that
affects women disproportionately. It includes acts that inflict physical, mental
or sexual harm or suffering, threats of such acts, coercion and other
deprivations of liberty. Gender-based violence may breach specific provisions
of the Convention, regardless of whether those provisions expressly mention
violence.

The Committee also rejected customary or religious justifications for gender-
based violence in para. 11:

Traditional attitudes by which women are regarded as subordinate to men or
as having stereotyped roles perpetuate widespread practices involving
violence or coercion, such as family violence and abuse, forced marriage,
dowry deaths, acid attacks and female circumcision. Such prejudices and
practices may justify gender-based violence as a form of protection or control
of women. The effect of such violence on the physical and mental integrity of
women is to deprive them of the equal enjoyment, exercise and knowledge of
human rights and fundamental freedoms.

The Committee recommended in para. 24(b) that “States parties should ensure
that laws against family violence and abuse, rape, sexual assault and other
gender-based violence give adequate protection to all women and respect their
integrity and dignity...” It also noted in para. 24(t) that “States parties should
take all legal and other measures that are necessary to provide effective
protection of women against gender-based violence,” including legal, criminal,
civil and compensatory measures, preventative measures such as public
information campaigns, and protective measures such as shelters and support
for victims and for those at risk of violence.
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http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm

The Convention on the Rights of the Child (1990) (CRC) details the rights of
children to special care and assistance that were first enumerated in the
Universal Declaration of Human Rights (1948), the Geneva Declaration of the
Rights of the Child (1924), the Declaration of the Rights of the Child, (1959), the
International Covenant on Civil and Political Rights (1976), and the International
Covenant on Economic, Social and Cultural Rights (1976). Article 19 of the CRC
requires states parties to take all legislative and administrative measures necessary
to protect children from all forms of physical or mental violence, injury, abuse,
neglect, maltreatment, or exploitation, and states that these protective measures
should include programs for prevention, protection, and support for child victims.

The Optional Protocol to the Convention on the Rights of the Child on the sale
of children, child prostitution and child pornography (2000) in Article 3 prohibits
the sale, sexual exploitation, and forced labor of children, among other
provisions.

The United Nations Declaration on the Elimination of Violence against Women
(DEVAW) (1993) acknowledged that the root cause of violence against women
is the subordinate status of women in society by stating that:

...violence against women is a manifestation of historically unequal power
relations between men and women, which have led to domination over and
discrimination against women by men and to the prevention of the full
advancement of women, and that violence against women is one of the
crucial social mechanisms by which women are forced into a subordinate
position compared with men...

Two international instruments address specific forms of violence against women:

The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, supplementing the United Nations Convention against
Transnational Organized Crime (2000) requires states to name trafficking as a
criminal offence, and to offer a broad range of services to victims, including
housing, counseling, medical assistance, educational opportunities, and
reparations. It also requires states to take measures to alleviate the vulnerability
of people, especially women and children, to trafficking and to strengthen
measures to reduce the demand which leads to trafficking.

The Rome Statute of the International Criminal Court (2002) established the
International Criminal Court (ICC) to deal with the most serious crimes of
concern to the international community. Its preamble declares that is the duty of
every state to exercise its criminal jurisdiction over those responsible for
international crimes. In Article 7(g), the Rome Statute identifies rape, sexual
slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any
other form of sexual violence of comparable gravity as crimes against humanity
when committed as part of a widespread or systematic attack directed against
any civilian population. The acts are classified as war crimes under Article 8.
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The Rome Statute allows victims to testify (Article 69) and to participate in the
proceedings (Article 68(3), and requires the ICC to protect their safety, well-
being, interests and privacy (Article 68(1). In so doing, the ICC must have
regard for factors such as gender and the nature of the crime, particularly where
the crime involves sexual or gender violence or violence against children.
(Article 68(1)) The Prosecutor is also required to take appropriate measures to
protect victims and witnesses during the investigation and prosecution of such
crimes. (Article 68(1)) Article 68(2) provides for measures to facilitate the
testimony of victims of sexual violence, such as presentation of evidence by
electronic means. Finally, the ICC is to be staffed with people who are
knowledgeable about gender-based violence. (Article 43(6))

The United Nations Security Council has addressed sexual violence against women
in conflict situations by enacting specific resolutions:

Security Council Resolution 1325 (2000) calls on member states to incorporate
a “gender perspective” and increase the equal participation of women in the
“‘prevention and resolution of conflicts” and in the “maintenance and promotion
of peace and security.” It calls upon parties involved in armed conflict to abide
by international laws that protect the rights of civilian women and girls and to
incorporate policies and procedures that protect women from gender-based
crimes such as rape and sexual assault.

Security Council Resolution 1820 (2008) called for an end to the use of brutal
acts of sexual violence against women and girls as a tactic of war and an end to
impunity of the perpetrators. It requested the Secretary-General and the United
Nations to provide protection to women and girls in UN-led security endeavors,
including refugee camps, and to invite the participation of women in all aspects
of the peace process.

Security Council Resolution 1888 (2009) detailed measures to further protect
women and children from sexual violence in conflict situations, such as asking
the Secretary-General to appoint a special representative to coordinate the
mission, to send a team of experts to situations of particular concern, and to
mandate peacekeepers to protect women and children.

Security Council _Resolution 1889 (2009) reaffirmed Resolution 1325,
condemned continuing sexual violence against women in conflict situations, and
urged UN member states and civil society to consider the need for protection
and empowerment of women and girls, including those associated with armed
groups, in post-conflict programming.
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The United Nations General Assembly has passed several resolutions on
intensification of efforts to eliminate all forms of violence against women. Among
these are:

GA Resolution 61/143 (2007) reminded states that they must not use customs,
traditions, or religious beliefs as excuses for avoiding their obligation to
eliminate violence against women and girls. It urged states to organize a
systematic and comprehensive approach to the problem, including: reviewing
laws and regulations affecting violence against women and girls; preparing
amendments or revisions as necessary; ending impunity for the violence by
prosecuting perpetrators; providing training for law enforcement and the
judiciary; and allocating resources for these efforts. It noted that girls and
women are particularly at risk in conflict or post-conflict situations. States were
urged to collect and analyze data on violence against women and girls, and the
Secretary-General was requested to establish a coordinated database which
would contain information provided by states on all aspects of policies, laws,
and programs on violence against women and girls.

GA Resolution 62/133 (2008) asked for broad support of national efforts to
eliminate violence against women and girls, and stressed that adequate funds
should be designated within the United Nations system to promote these efforts.

GA Resolution 63/155 (2009) took note of the launch of the Secretary-General’s
campaign to end violence against women, “UNITE to End Violence against
Women.” It emphasized the importance of training for state officials who must
implement policies and programs on violence against women and girls, and
suggested that states develop a national plan in partnership with relevant
stakeholders. States were also urged to evaluate the impact of their existing
legislation on violence against women in light of low reporting rates, and to
amend law and procedure as necessary. The Resolution exhorted states to
punish all forms of violence against women as criminal offences, and to redress
the harm caused to victims. Importantly, it noted that a victim’s desire not to press
charges must not be an impediment to prosecution of perpetrators, and that legal
assistance must be available to these victims so that they can make informed
decisions. States were also urged to establish shelters and crisis centers for victim
support, and to ensure “adequate and comprehensive rehabilitation and
reintegration of victims of violence into society.”

The General Assembly also adopted the Model Strategies and Practical Measures on
the Elimination of Violence Against Women in the Field of Crime Prevention and

Criminal Justice (1997). A draft Updated version of the Model Strategies was

submitted to the UN Commission of Crime Prevention and Criminal Justice at its 19"
session in May 2010.
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Another United Nations mechanism, the Special Rapporteur on violence against
women, has issued numerous comprehensive reports which have informed states
and citizens on the issue of state compliance with the responsibility for preventing
violence against women. See: 15 Years of the United Nations Special Rapporteur on
Violence Against Women, Its Causes and Consequences.

Other important United Nations Mechanisms include the Special Rapporteur on the
sale of children, child prostitution and child pornography, and the Special Rapporteur
on trafficking in persons, especially women and children.

Regional Treaties

The following are selected examples of regional legal instruments which provide a
foundation for the right of women and girls to be free of violence.

e The preamble to the American Declaration of the Rights and Duties of Man
(1948) states that:

The American peoples have acknowledged the dignity of the individual, and
their national constitutions recognize that juridical and political institutions, which
regulate life in human society, have as their principal aim the protection of the
essential rights of man and the creation of circumstances that will permit him to
achieve spiritual and material progress and attain happiness...

It declares in Article | that “[e]lvery human being has the right to life, liberty and
the security of his person.” In Article V, it states that “[e]very person has the right
to the protection of the law against abusive attacks upon his honor, his
reputation, and his private and family life.” Article XVIII also states that “[e]very
person may resort to the courts to ensure respect for his legal rights.”

e Article 3 of the Inter-American Convention on the Prevention, Punishment and
Eradication of Violence Against Women (Convention of Belém do Para) (1994)
states that women have “the right to be free from violence in both public and
private spheres.” Article 4(g) declares that a woman has the right “to simple and
prompt recourse to a competent court for protection against acts that violate her
rights...” Under Article 7, states parties must exercise due diligence to
prosecute, punish and prevent such violence, and “...include in their domestic
legislation penal, civil, administrative and any other type of provisions that may
be needed to prevent, punish and eradicate violence against women and to
adopt appropriate administrative measures where necessary...”
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The European Convention on Human Rights (1950) states, in Article 5, that
“[e]veryone has the right to liberty and security of person.” In Article 14 it states
that the “enjoyment of the rights and freedoms set forth in this Convention shall
be secured without discrimination on any ground such as sex, race, color,
language, religion, political or other opinion, national or social origin, association
with a national minority, property, birth or other status.” In Opuz v. Turkey
(2009), the European Court of Human Rights found that Turkey had failed to
use due diligence to protect the plaintiff from domestic violence, as was required
under the European Convention on Human Rights and the Convention on the
Elimination of All Forms of Discrimination Against Women, and awarded the
plaintiff damages.

The Protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa (The Maputo Protocol) (2003) in Article 4 mandates
states parties to “...adopt such other legislative, administrative, social and
economic measures as may be necessary to ensure the prevention, punishment
and eradication of all forms of violence against women.”

The Declaration on the Elimination of Violence Against Women in the ASEAN
Region (2004) in section 4 includes this agreement by states parties:

To enact and, where necessary, reinforce or amend domestic legislation to
prevent violence against women, to enhance the protection, healing, recovery
and reintegration of victims/survivors, including measures to investigate,
prosecute, punish and where appropriate rehabilitate perpetrators, and
prevent re-victimisation of women and girls subjected to any form of violence,
whether in the home, the workplace, the community or society or in custody...

For more information on the international and regional legal and policy instruments
and jurisprudence which provide the framework for legislation on violence against
women, see:

United Nations Secretary-General’s in-depth study on violence against women
(2006), pp. 25-27.

United Nations Documents That Protect Women’s Rights, StopVAW, The
Advocates for Human Rights

European Documents That Protect Women’s Rights, StopVAW, The
Advocates for Human Rights

Compendium of International Standards, from Drafting Gender-Aware
Leqislation: How to Promote and Protect Gender Equality in Central and
Eastern Europe and in the Commonwealth of Independent States, (2003), p.
49.
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Legislation on violence against women and girls should be based on specific
guiding principles

Experience over time and in many different contexts has shown that certain core
standards should guide the development of laws combating violence against women to
ensure that they accomplish the goal of protecting women, and to guard against
unintended consequences that may harm women and girls. Experts from around the
world have developed these guiding principles. Laws should:

Recognize that violence against women is a form of gender-based discrimination
and a violation of human rights.

Address violence against women and girls through a comprehensive approach
that involves the constitutional, civil, criminal and administrative law of a nation.

Be modified, including those in multiple legal systems, when they are in conflict
with new laws on violence against women and girls.

Provide that no custom, tradition or religious tenet may be used to justify violence
against women and girls.

Criminalize all forms of violence against women and girls and charge police,
prosecutors, and judicial officials with specific duties to enforce the laws on
violence against women and girls in a non-discriminatory manner.

Provide safety, aid and empowerment for survivors through criminal and civil
provisions which include a broad range of remedies.

Ensure that investigations do not create secondary victimization through attitudes
or technigues and minimize intrusion into lives of victims while maintaining high
standards for collection of evidence.

Provide for prosecution and punishment of perpetrators.

Provide that no mediation provisions are a part of legislation on violence against
women and girls.

Contain provisions that ensure that women are not re-victimized by the legal
process or experience secondary victimization.

Contain provisions that ensure that women have full access to the civil and
criminal justice systems.

Contain provisions for the full and sustained funding of the implementation of the law.

Contain regulations and protocols for the implementation of the law to ensure
that enforcement does not languish.

Contain provisions that mandate the training of law enforcement officials, including
police, prosecutors, defense attorneys, and family law attorneys, the judiciary,
health care providers, social service providers, teachers, and religious, customary,
community, and tribal leaders, on women’s human rights and violence against
women and girls, including all relevant domestic laws, policies, and programmes
as well as international legal instruments.
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e Address prevention of violence against women and girls through awareness-raising
campaigns, education and sensitization of the media, information on violence
against women and girls at all levels of educational curricula, and through awareness
and promotion of the safety of women in public spaces and in cyberspace.

e Contain provisions to ensure the monitoring of implementation of laws on
violence against women and girls, including monitoring of implementation for
different groups of women based upon race, class, ethnicity, religion, disability,
culture, indigenous or migrant status, legal status, age or sexual orientation.

e Contain provisions to ensure the systematic and coordinated collection of data on
the prevalence, causes and consequences of violence against women, which is
disaggregated by sex, race, age, ethnicity, relationship between perpetrator and
victim, and other relevant characteristics.

e Be amended when necessary to address unintended consequences of new laws.

(Secretary-General’s in-depth study on violence against women, p. 83; Good practices
in_legislation on “harmful practices” against women (2009); United Nations Handbook
for_leqislation on violence against women (2009), p. 2-3. A video dialogue between
experts discussing these principles is available here. See also: Report of the
Intergovernmental Expert Group Meeting to Review and Update the Model Strategies
and Practical Measures on the Elimination of Violence against Women in the Field of
Crime Prevention and Criminal Justice, (2009).)

These principles can also form a powerful basis for advocacy around new laws, as well
as guide their development. For information on advocating for legislation on violence
against women and girls, see the section on Advocating for new laws.

Legislation on violence against women should contain specific implementation
mechanisms

Effective legislation on violence against women should include provisions that will
facilitate the implementation of the law. Common implementation mechanisms include:

e Creation of a national plan or strategy to implement the legislation. A well-written
national plan should include specific benchmarks and timetables. Government
entities should be held accountable for meeting benchmarks established in the
law. For example, the Bulgarian Law on Protection against Domestic Violence
(2005) required its Ministries to develop a Domestic Violence Prevention and
Protection Programme within 6 months of the entry of the law into force (Final
Provisions, 82). For more information on implementation strategies, see the
section on Implementation of Laws on Violence Against Women and Girls.

e Creation of an institution, body, or agency to monitor and evaluate the
implementation of the law. This body should include members, or provide a
mechanism for input, from all relevant stakeholders including: government
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ministries with oversight of police, the judiciary, women, families and children,
statistics, human rights, and health; civil society organizations focused on
women’s rights, international human rights, and children’s rights; victim and
survivor groups; and private actors such as employers, unions, health care
organizations, and other relevant service providers. For more on monitoring
bodies, see the section on Monitoring of Laws on Violence Against Women and
Girls.

e Allocation of a budget that is sufficient to implement all aspects of the law,
including funding for training public officials who will enforce the law, collecting
statistics on violence against women, monitoring the laws when enacted,
conducting research, and educating the public on all aspects of violence against
women and girls. (See: United Nations Handbook for legislation on violence
against women (2009), 3.2.2)

Tools for developing legislation on violence against women and girls

>

International Centre for Criminal Law Reform and Criminal Justice Policy, Model
Strategies and Practical Measures on the Elimination of Violence Against Women in
the Field of Crime Prevention and Criminal Justice: Resource Manual (1999).
Available in English.

United Nations Department of Economic and Social Affairs, Division for the
Advancement of Women, United Nations Handbook for legislation on violence
against women (2009). Available in Arabic, English, French, Mandarin, Russian and

Spanish.

United Nations Development Program, Drafting Gender-Aware Legislation: How to
Promote and Protect Gender Equality in Central and Eastern Europe and in the
Commonwealth of Independent States (2003). Available in Albanian, English and
Russian.

United Nations Division for the Advancement of Women and United Nations
Economic Commission for Africa, Good practices in legislation on “harmful practices”
against women, (2010). Available in English.

United Nations Commission on Crime Prevention and Criminal Justice, Report of the
Intergovernmental Expert Group Meeting to Review and Update the Model
Strategies and Practical Measures on the Elimination of Violence against Women in
the Field of Crime Prevention and Criminal Justice, March 2009. Available in English.

United States National Advisory Council on Ending Violence Against Women, The
Toolkit to End Violence Against Women (2001). Avaiable in English.
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http://www.unodc.org/documents/eastasiaandpacific/2009/03/IGE/IEGM_report.pdf
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[ll.  Drafting Specific Legislation on Violence against Women and Girls

Throughout this knowledge module, reference to certain provisions or sections of a
piece of legislation, part of a legal judgment, or aspect of a practice does not imply that
the legislation, judgment, or practice is considered in its entirety to be a good example
or a promising practice.

Some of the laws cited herein may contain provisions which authorize the death
penalty. In light of the United Nations General Assembly resolutions 62/149 and 63/168
calling for a moratorium on and ultimate abolition of capital punishment, the death
penalty should not be included in sentencing provisions for crimes of violence against
women and girls.

Domestic Violence

Sexual Assault

Sexual Harassment

Sex Trafficking of Women and Girls
Harmful Practices (General)

Forced and Child Marriage

Female Genital Mutilation/Cutting
Honour Crimes

Maltreatment of Widows
Dowry-Related Violence
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Domestic Violence

Overview
Objectives, Definitions and Scope of Legislation

Rights Of Complainants/Survivors

Coordinated Community Response and Implementation of Laws

Civil Remedies On Domestic Violence

Criminal Justice System Response To Domestic Violence

Criminal Law Provisions

Other Provisions Related To Domestic Violence Laws

Tools

Overview

Core elements of legislation on domestic violence
The following elements should be established as the core elements of any domestic
violence law:

Criminalization of acts of domestic violence;

A fully developed order for protection civil remedy, including an emergency or ex
parte order for protection;

Prohibition of perpetrators from possessing a firearm;

Allowing courts, in protection orders, to at least temporarily order child custody
and support to the non-violent parent, and one allowing courts to enter a
protection order as to the child;

Statements of rights of complainant/survivors and services available to them;
Provisions on implementation of the law, including training of relevant professionals,
monitoring and evaluation of the law, and funding of the implementation of the law;
A criminal offense for violation of the order for protection with a cross-reference to any
relevant provisions of the criminal laws, such as punishment for various level of offenses;
Enhanced penalties for multiple violations of the order for protection; and
Enhanced penalties for other domestic violence-related criminal offenses.
Establishment of inter-agency task force to ensure a coordinated community
response to domestic violence. (See: Drafting Domestic Violence Laws,
StopVAW, The Advocates for Human Rights)
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Sources of international law

These international statements of law and principle provide a foundation for the right to
be free from domestic violence.

e The Universal Declaration of Human Rights, 1948, states that “Everyone has the
right to life, liberty and security of person” in Article 3. In Article 7, it states that “All
are equal before the law and are entitled without any discrimination to equal
protection of the law.” In Article 8, it declares that “Everyone has the right to an
effective remedy by the competent national tribunals for acts violating the
fundamental rights granted him by the constitution or by law.”

e The International Covenant on Civil and Political Rights (1966) prohibits
discrimination on the basis of sex, and mandates states parties to “...ensure that any
person whose rights or freedoms as herein recognized are violated shall have an
effective remedy.” Article 2

e The International Covenant on Economic, Social and Cultural Rights (1976) declares
that states parties must “...ensure the equal right of men and women to the
enjoyment of all economic, social and cultural rights set forth [therein].” Article 3

e The Convention of the Elimination of All Forms of Discrimination Against Women
(CEDAW), 1979, defines discrimination against women as:

"...any distinction, exclusion or restriction made on the basis of sex which has the
effect or purpose of impairing or nullifying the recognition, enjoyment or exercise
by women, irrespective of their marital status, on a basis of equality of men and
women, of human rights and fundamental freedoms in the political, economic,
social, cultural, civil or any other field." (Article 1)

e State parties to CEDAW must eliminate this discrimination by adopting
“...appropriate legislative and other measures, including sanctions where
appropriate...” and must agree “To establish legal protection of the rights of women
on an equal basis with men and to ensure through competent national tribunals and
other public institutions the effective protection of women against any act of
discrimination...” (Article 2)

e In General Recommendation 19, 1992, the Committee on the Elimination of
Discrimination Against Women interpreted the term “discrimination” used in CEDAW
to include gender-based violence by stating that it is

“...violence that is directed against a woman because she is a woman or that
affects women disproportionately. It includes acts that inflict physical, mental or
sexual harm or suffering, threats of such acts, coercion and other deprivations of
liberty. Gender-based violence may breach specific provisions of the Convention,
regardless of whether those provisions expressly mention violence.” (Paragraph
6)

Developing Legislation on Violence against Women and Girls 19
May 2011


http://www.un.org/en/documents/udhr/
http://www2.ohchr.org/english/law/ccpr.htm
http://www2.ohchr.org/english/law/cescr.htm
http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm

It also rejects customary or religious justifications for domestic violence:

“Traditional attitudes by which women are regarded as subordinate to men or as
having stereotyped roles perpetuate widespread practices involving violence or
coercion, such as family violence and abuse, forced marriage, dowry deaths,
acid attacks and female circumcision. Such prejudices and practices may justify
gender-based violence as a form of protection or control of women. The effect of
such violence on the physical and mental integrity of women is to deprive them
the equal enjoyment, exercise and knowledge of human rights and fundamental
freedoms.” (Paragraph 11)

Finally, the Committee recommends that “States parties should ensure that laws
against family violence and abuse, rape, sexual assault and other gender-bases
violence give adequate protection to all women and respect their integrity and
dignity...” 24(b)

e The United Nations Declaration on the Elimination of Violence against Women,
(DEVAW) 1993, acknowledged that the root cause of violence against women is the
subordinate status of women in society by stating that:

“...violence against women is a manifestation of historically unequal power
relations between men and women, which have led to domination over and
discrimination against women by men and to the prevention of the full
advancement of women, and that violence against women is one of the crucial
social mechanisms by which women are forced into a subordinate position
compared with men...” Preamble

Regional Treaties
e The American Declaration of the Rights and Duties of Man (1948) states that:

“The American peoples have acknowledged the dignity of the individual, and their
national constitutions recognize that juridical and political institutions, which
regulate life in human society, have as their principal aim the protection of the
essential rights of man and the creation of circumstances that will permit him to
achieve spiritual and material progress and attain happiness...” Preamble

It declares that “Every human being has the right to life, liberty and the security of his
person.” Article I. In Article V, it states that “Every person has the right to the
protection of the law against abusive attacks upon his honor, his reputation, and his
private and family life.” The Declaration also states that “Every person may resort to
the courts to ensure respect for his legal rights.” Article XVIII.

e The Inter-American Convention on the Prevention, Punishment and Eradication of
Violence Against Women (1994) (Convention of Belém do Para) in Article 3 states
that women have “the right to be free from violence in both public and private
spheres.” It declares in Article 4(g) that a woman has “The right to simple and
prompt recourse to a competent court for protection against acts that violate her
rights...” Article 7 notes that States parties must exercise due diligence to prosecute,
punish and prevent such violence, and “...include in their domestic legislation penal,
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civil, administrative and any other type of provisions that may be needed to prevent,
punish and eradicate violence against women and to adopt appropriate
administrative measures where necessary...”

e The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa (2003) (The Maputo Protocol) in Article 4 mandates states parties
to “...adopt such other legislative, administrative, social and economic measures as
may be necessary to ensure the prevention, punishment and eradication of all forms
of violence against women.”

e The Declaration on the Elimination of Violence Against Women in the ASEAN
Region, (2004), includes this agreement by states parties:

“To enact and, where necessary, reinforce or amend domestic legislation to
prevent violence against women, to enhance the protection, healing, recovery
and reintegration of victims/survivors, including measures to investigate,
prosecute, punish and where appropriate rehabilitate perpetrators, and prevent
re-victimisation of women and girls subjected to any form of violence, whether in
the home, the workplace, the community or society or in custody...” Section 4

Specific legislation on domestic violence

Domestic violence may be addressed in the constitutions of states, in criminal codes, in
administrative provisions, in gender equality provisions, and many other contexts. Many
countries include domestic violence offenses within the general criminal statues
prohibiting such acts as assault, homicide, and confinement of persons against their
will. However, in this context domestic violence offenses are often ignored or treated
less seriously. It is best if domestic violence is addressed in specific laws which take
into account the dynamics of domestic violence, including repeat, low level injuries, and
the need for urgent protective remedies.
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Objectives, Definitions and Scope of Legislation

Drafting the legislative preamble

The legislative preamble sets the stage for the entire piece of legislation. It should
include basic principles of women’s human rights which are described in international
human rights instruments, declarations and regional instruments, above.

Contents of legislative preamble

A legislative preamble to a law on domestic violence should:

Define discrimination against women and girls as a restriction based upon sex
which impairs the rights of women and girls. (United Nations Handbook for
legislation on violence against women, 3.1.1 (hereinafter UN Handbook)).

State that the legislation should be comprehensive and criminalize all forms of
violence against women. (UN Handbook, 3.1.2.)

State that there may be no customary or religious justifications for domestic
violence. (UN _Handbook, 3.1.5; and the Report of the Special Rapporteur on
violence against women, its causes and consequences, a framework for model
legislation on domestic violence, 1996, E/CN.4/1996/53/Add.2, (hereinafter the
UN Model Framework,) para.8).

State that the law will protect all women and girls. (UN Handbook 3.1.3.)

For example, one of the first articles of the Maria da Penha Law (2006) of Brazil
(hereinafter law of Brazil) states that:

“All women, regardless of class, race, ethnicity, sexual orientation,
income, culture, educational level, age and religion, enjoy the basic rights
inherent to the human person, and are ensured the opportunities and
facilities to live without violence, preserve their physical and mental health
and their moral, intellectual and social improvement.” Article 2

State that the root cause of violence is the subordinate status of women and girls
in society. (General Recommendation 19, Paragraph 11; UN Secretary-General’s
study on violence against women, para.30; Other Causes and Complicating
Factors, StopVAW, The Advocates for Human Rights; and The International
Legal Framework, StopVAW, The Advocates for Human Rights)

State that the main principles of the legislation are to ensure the safety of the
complainant/survivor and to provide accountability for the perpetrator. (Drafting
Domestic Violence Laws, StopVAW, The Advocates for Human Rights; and
United Nations Model Legislation, StopVAW, The Advocates for Human Rights.)
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Definition of domestic violence

e Legislation should include a broad definition of domestic violence that includes
physical, sexual, psychological and economic violence.

Drafters should consider limiting the intervention of the criminal justice system and order
for protection courts to cases involving physical violence, because the inclusion of
psychological and economic violence in the definition of domestic violence has in some
cases had the unintended consequence of creating opportunities for perpetrators to
claim psychological or economic abuse against their victims. For example, an angry or
disgruntled violent abuser may seek protection measures against his wife for using
property owned by him. Or, a perpetrator may claim that physical violence is an
appropriate response to an act he sees as economically disadvantageous to himself.
Government intervention in the form of orders for protection and criminal sanctions for
offenders may have unintended harmful consequences for the victim in many cases of
mental or psychological abuse. Also, claims of psychological and economic violence
may be very difficult to prove in legal proceedings.

In 2008, a group of experts at meetings convened by the United Nations recommended
that “It is therefore essential that any definition of domestic violence that includes
psychological and/or economic violence is enforced in a gender-sensitive and
appropriate manner. The expertise of relevant professionals, including psychologists
and counselors, advocates and service providers for complainants/survivors of violence,
and academics should be utilized to determine whether behavior constitutes violence.”
(UN Handbook, 3.4.2.)

(See: UN Model Framework, 113, which urges States to adopt a broad definition of the
acts of domestic violence, in compatibility with international standards; and Gender-
Based Violence Laws in Sub-Saharan Africa, (2007), p. 52.)
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The Law on Protection Against Domestic Violence (2005) of Bulgaria (hereinafter law
of Bulgaria) states:

“Domestic violence is any act of physical, mental or sexual violence, and any
attempted such violence, as well as the forcible restriction of individual
freedom and of privacy, carried out against individuals who have or have had
family or kinship ties or cohabit or dwell in the same home.” Chapter 1, S. 2

The Domestic Violence Act (1998) of South Africa (hereinafter law of South Africa)
includes a definition of domestic violence which contains the following clause: “...any
other controlling or abusive behaviour towards a complainant, where such conduct
harms, or may cause imminent harm to, the safety, health, or well-being of the
complainant.” Sec.1(viii)(j) The legislation then describes particular acts of abuse,
such as economic abuse and emotional, verbal, and psychological abuse, in more
detail.

If a domestic violence law contains a detailed description of prohibited behaviors, it may
limit judicial bias. (See: Domestic Violence Legislation and its Implementation: An
Analysis for ASEAN Countries Based on International Standards and Good Practices
(2009))

Drafters should consider, however, that when a detailed list of acts of abuse is included
in legislation, it may also have the effect of excluding some unanticipated abusive
behavior from legal sanctions.
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The law of Brazil defines domestic abuse as “any action or omission based on
gender that causes the woman’s death, injury, physical, sexual or psychological
suffering and moral or patrimonial damage.” It includes detailed descriptions of the
proscribed behaviors:

Article 7. The forms of domestic and family violence against women, are, among
others:

| - physical violence, understood as any behavior that offends the woman’s bodily
integrity or health;

Il - psychological violence, understood as any behavior that causes emotional
damage and reduction of self-esteem or that harms and disturbs full development
or that aims at degrading or controlling the woman’s actions, behaviors, beliefs
and decisions, by means of threat, embarrassment, humiliation, manipulation,
isolation, constant surveillance, constant pursuit, insult, blackmail, ridiculing,
exploitation and limitation of the right to come and go or any another means that
causes damage to the woman’s psychological health and self-determination;

Il - sexual violence, understood as any behavior that forces the woman to
witness, maintain or participate in unwanted sexual intercourse, by means of
intimidation, threat, coercion or the use of force; that induces the woman to
commercialize or to use, in any way, her sexuality, that prevents her from using
any contraceptive method or that forces her to marriage, pregnancy, abortion or
prostitution, by means of coercion, blackmail, bribe or manipulation; or that limits
or annuls the exercise of her sexual and reproductive rights;

IV — patrimonial violence, understood as any behavior that constitutes retention,
Subtraction, partial or total destruction of the woman’s objects, working
instruments, personal documents, property, assets and economic rights or
resources, including those intended to satisfy her needs;

V - moral violence, understood as any behavior that constitutes slander,
defamation or insult.
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The Domestic Violence Act (1994) of Malaysia (hereinafter law of Malaysia) states:

"domestic violence" means the commission of any of the following acts:

(@) willfully or knowingly placing, or attempting to place, the victim in fear of
physical injury;
(b) causing physical injury to the victim by such act which is known or ought to
have been known would result in physical injury;
(c) compelling the victim by force or threat to engage in any conduct or act,
sexual or otherwise, from which the victim has a right to abstain;
(d) confining or detaining the victim against the victim's will; or
(e) causing mischief or destruction or damage to property with intent to cause or
knowing that it is likely to cause distress or annoyance to the victim, by a person
against—

() his or her spouse;

(ii) his or her former spouse;

(i) a child;

(iv) an incapacitated adult; or

(v) any other member of the family...” Part |, 2
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The Protection of Women From Domestic Violence Act (2005) of India (hereinafter
law of India) defines domestic violence as follows:

3. Definition of domestic violence.-For the purposes of this Act, any act, omission or

commission or conduct of the respondent shall constitute domestic violence in case it -
(a) harms or injures or endangers the health, safety, life, limb or well-being, whether
mental or physical, of the aggrieved person or tends to do so and includes causing
physical abuse, sexual abuse, verbal and emotional abuse and economic abuse; or

(b) harasses, harms, injures or endangers the aggrieved person with a view to coerce her
or any other person related to her to meet any unlawful demand for any dowry or other
property or valuable security; or

(c) has the effect of threatening the aggrieved person or any person related to her by any
conduct mentioned in clause (a) or clause (b); or

(d) otherwise injures or causes harm, whether physical or mental, to the aggrieved
person.

Explanation I.-For the purposes of this section,-

(i) "physical abuse" means any act or conduct which is of such a nature as to cause
bodily pain, harm, or danger to life, limb, or health or impair the health or development
of the aggrieved person and includes assault, criminal intimidation and criminal force;

(ii) "sexual abuse" includes any conduct of a sexual nature that abuses, humiliates,
degrades or otherwise violates the dignity of woman;

(iii) "verbal and emotional abuse" includes-

(a) insults, ridicule, humiliation, name calling and insults or ridicule specially with
regard to not having a child or a male child; and

(b) repeated threats to cause physical pain to any person in whom the aggrieved
person is interested.

(iv) "economic abuse" includes-

(a) deprivation of all or any economic or financial resources to which the
aggrieved person is entitled under any law or custom whether payable under an
order of a court or otherwise or which the aggrieved person requires out of
necessity including, but not limited to, household necessities for the aggrieved
person and her children, if any, stridhan, property, jointly or separately owned by
the aggrieved person, payment of rental related to the shared household and
maintenance;

(b) disposal of household effects, any alienation of assets whether movable or
immovable, valuables, shares, securities, bonds and the like or other property in
which the aggrieved person has an interest or is entitled to use by virtue of the
domestic relationship or which may be reasonably required by the aggrieved
person or her children or her stridhan or any other property jointly or separately
held by the aggrieved person; and

(c) prohibition or restriction to continued access to resources or facilities which the
aggrieved person is entitled to use or enjoy by virtue of the domestic relationship
including access to the shared household.

Explanation Il.-For the purpose of determining whether any act, omission, commission or
conduct of the respondent constitutes "domestic violence" under this section, the overall
facts and circumstances of the case shall be taken into consideration. Chapter Il, 3
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(See: What Is Domestic Violence, StopVAW, The Advocates for Human Rights; Forms
of Domestic Violence, StopVAW, The Advocates for Human Rights: and Family
Violence: A Model State Code, USA, 1994.)

e Legislation should include the following provision in a definition of domestic
violence: “No marriage or other relationship shall constitute a defence to a charge
of sexual domestic violence under this legislation.” (UN Handbook, 3.4.3.1)

e Drafters should consider including a definition of domestic violence as a course
of conduct. For example, The Domestic Violence Act (2007) of Sierra Leone
(hereinafter the law of Sierra Leone) contains the following provision:

4.(1) A single act may amount to domestic violence.

(2) A number of acts that form a pattern of behaviour may amount to
domestic violence even though some or all of the acts when viewed in
isolation may appear minor or trivial. Part Il 4

(See also: the Combating of Domestic Violence Act (2003) of Namibia (hereinafter
law of Namibia) Part | 2 (3) and (4).)

e Legislation should include certain acts which have only recently come to be
recognized as serious threats to the complainant/survivor, and which may not be
included in criminal law provisions, such as stalking, sometimes called
harassment, and acts involving the latest forms of technology.

For example, the law of Sierra Leone includes the following:

“...harassment means sexual contact without the consent of the person with
whom the contact is made, repeatedly making unwanted sexual advances,
repeatedly following, pursuing or accosting a person or making persistent,
unwelcome communication with a person and includes-

(a) watching, loitering outside or near a building where the harassed person
resides, works, carries on business, studies or happens to be;

(b) repeatedly making telephone calls or inducing a third person to make
telephone calls to the harassed person, whether or not conversation ensues;

(c) repeatedly sending, delivering or causing the delivery of letters, telegram,
packages, facsimiles, electronic mail or other objects or messages to the
harassed person’s residence, school or workplace, or;

(d) engaging in any other menacing behaviour;” Part 1, 1

> See: Respect, Protect, Fulfill: Leqgislating for Women’s Rights in the Context of
HIV/AIDS, Module 2: Domestic Violence, p. 2-4.
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Legislation should define stalking as a pattern of harassing or threatening
behaviors. Naming these behaviors "stalking" is useful in a number of ways.
First, the stalking itself, and not just the assault which often results, is a form of
violence. The batterer is taking specific actions, such as calling or appearing at a
place of work, that are designed to intimidate and coerce his former partner.
Second, the term "stalking" identifies a pattern of behaviors that often leads to
serious or fatal attacks. ldentifying the pattern of behaviors can therefore be
useful in taking steps to prevent an assault. Third, naming this pattern of
behaviors helps to convey the seriousness of these behaviors. Individually, the
acts that constitute stalking, such as telephone calls or texting, may appear to be
relatively innocent. Taken together, however, they indicate the presence of a
severe threat to the victim.

The increased use of technology in society today has created more opportunities
for stalkers to track their victims. Digital stalking and electronic monitoring are two
forms of stalking used to track a victim through technology. Stalkers may trace a
persons’ computer and internet activity, send threatening e-mail or electronic viruses.

(From: Stalking, StopVAW, The Advocates for Human Rights. See: Bortel,
Angela, “Technology and Violence against Women,” StopVAW, The Advocates
for Human Rights; Minnesota, USA Statute 609.749; Lemon, Nancy K.D.,
“‘Domestic Violence and Stalking: A Comment on the Model Anti-Stalking Code
Proposed by the National Institute of Justice (1994); and Minnesota Coalition for
Battered Women, “Facts About Intimate Partner Stalking in Minnesota and the
United States” (2009).)
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Scope of persons protected by law

Drafters should strive to make the scope of persons to be protected by a domestic
violence law clear and reflective current reality. The scope of domestic violence
legislation has, in many countries, been expanded to include not only married couples
but those who are or have been in intimate relationships, as well as family members
and members of the same household. (UN Handbook, 3.4.2.2.)

For example, the Organic Act on Integrated Protection Measures against Gender
Violence (2004) of Spain (hereinafter law of Spain) defines a domestic relationship
broadly, going beyond intimate or formerly intimate relationships to include those
between family or household members and minors or disabled individuals under
guardianship or custody.

Promising practice: The law of South Africa, which specifically includes same-
sex relationships, and which includes all individuals who are dating or have
dated in the scope of persons to be protected by the domestic violence law:

“domestic relationship” means a relationship between a complainant and a
respondent in any of the following ways:

(a) they are or were married to each other, including marriage according to
any law, custom or religion;

(b)they (whether they are of the same or of the opposite sex) live or lived
together in a relationship in the nature of marriage, although they are not,

or were not, married to each other, or are not able to be married to each
other;

(c)they are the parents of a child or are persons who have or had parental
responsibility for that child (whether or not at the same time);

(d)they are family members related by consanguinity, affinity or adoption;

(e)they are or were in an engagement, dating or customary relationship.
including an actual or perceived romantic, intimate or sexual relationship
of any duration; or

(f)they share or recently shared the same residence...”1(vii) [emphasis added]

The Anti-Violence Against Women and their Children Act (2004) of the Philippines
(hereinafter the law of Philippines) includes a dating relationship in the scope of
relationships to be covered under its domestic violence law:

As used in this Act, (a) "Violence against women and their children” refers to any act
or a series of acts committed by any person against a woman who is his wife, former
wife, or against a woman with whom the person has or had a sexual or dating
relationship...” (Section 3) [emphasis added]
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The Philippines’ law defines a dating relationship as follows:

"Dating relationship" refers to a situation wherein the parties live as husband and
wife without the benefit of marriage or are romantically involved over time and on a
continuing basis during the course of the relationship. A casual acquaintance or
ordinary socialization between two individuals in a business or social context is not a
dating relationship. Section 3, D 4 (e)

Promising practices: The Law_Regarding Elimination of Violence in_the
Household (2004) of Indonesia (hereinafter law of Indonesia) includes “the
individual working to assist the household and living in the household” within the
scope of persons to be protected. Chapter I, Article 2. The Domestic Violence Act
(2007 of Ghana (hereinafter the law of Ghana) includes a complainant who “is a
house help in the household of the respondent...” in the scope of a domestic
relationship to be covered under the law. Section 2 (i)

(See: Dating Violence, StopVAW, The Advocates for Human Rights; Family Violence: A
Model State Code, Sec 102; and Sample National Domestic Violence Laws, StopVAW,
The Advocates for Human Rights.)
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Rights of Complainants/Survivors

Rights of complainant/survivors

Legislation should include a statement of the rights of complainant/survivors. It
must promote complainant/survivor safety, agency, and assistance, and prevent
the re-victimization of the complainant/survivor. It should remove barriers that
may prevent them from seeking safety, such as concerns about child custody,
access to shelters, and legal aid.

(See: Report of the Intergovernmental Expert Group Meeting to review and
update the Model Strategies and Practical Measures on the Elimination of
Violence against Women in the Field of Crime Prevention and Criminal Justice,
Bangkok, 23-25 March 2009); and

Combating violence against women: minimum standards for support services
(2008).

For example, Spain’s law contains a guarantee of victim’s rights. Article 17

The statement of rights should inform the complainant/survivor of legal remedies
(such as the order for protection and ex parte order for protection) and the
support services offered by the state.

Promising practice: The law of Spain mandates that disabled persons receive
information about legal and support remedies “in a format that is accessible and
understandable”. Article 18

Legislation should provide that the police must perform certain duties to support
the rights of complainant/survivors. See the section below on Duties of police.

Legislation should provide that services are not conditional on cooperation with
authorities.

Support services should include transport to shelters, emergency services, and
other support programs for complainants/survivors and their families. Legislation
should state that the victim’s consent is required before being transported to a
shelter. For example, the Law _on Preventing and Combating Violence in the
Family (2007) of Moldova (hereinafter law of Moldova) states in Article 14 that
victims may be placed in emergency shelters upon the victim’s request, and if the
victim is a minor, with the consent of the minor’s legal representative.

Legislation should name an agency or agencies which are responsible for victim
services and should clearly describe the responsibilities of the agency or
agencies.
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Legislation should require that the court administration system that handles
cases of domestic violence maintain a staff which will provide assistance to
domestic violence victims. See: Family Violence: A Model State Code.

Promising practice: The law of Brazil calls for the creation of Courts of
Domestic and Family Violence against Women, which should rely on a
“‘multidisciplinary assistance team made up of professionals specializing in the
psychosocial, legal and health areas.” This team is then to provide expert advice
to judges, the Prosecutor’s Office and the Public Defense. (Articles 29, 30)

Promising practice: Spain’s law, which includes specialized Violence against
Women courts wherein all employees from judges to court clerks must receive
training on issues of gender violence and which focuses on “the vulnerability of
victims.” (Article 47)

Legislation should provide for economic assistance to complainant/survivors.
Economic independence is a necessity for complainant/survivors to escape
situations of violence. Legislation should provide for both short-term and longer-
term economic and employment assistance.

For example, the law of Brazil provides for assistance to complainant/survivors
by a court determination of the complainant/survivor’s inclusion in federal, state,
and municipal assistance programs, and assures the complainant/survivor
priority status to receive a job transfer if the complainant/survivor is a civil
servant, or guarantees his or her employment for up to 6 months if the
complainant/survivor must leave his or her place of work. (Article 9)

Promising practice: The law of Spain contains a comprehensive system of aid
to victims: employment rights in Article 21, economic subsidies in Article 27,
and priority access to subsidized housing in Article 28.

» See: the UN Model Framework, which outlines a “statement of victim’s rights,”
and Victim Protection, Support and Assistance, StopVAW, The Advocates for
Human Rights.
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Other important legislative provisions for assistance to complainant/survivors

Legislation should require a free, 24-hour hotline that is accessible from
anywhere in the country and staffed by persons trained in domestic violence
issues. (Crisis Centers and Hotlines, StopVAW, The Advocates for Human
Rights.)

Legislation should mandate a shelter/safe space for every 10,000 members of
the population, located in both rural and urban areas, which can accommodate
complainants/survivors and their children for emergency stays and which will
help them to find a refuge for longer stays. (UN Handbook, 3.6.1; and Shelters
and Safehouses, StopVAW, The Advocates for Human Rights)

Legislation should require long-term housing assistance for complainant/
survivors as they work to attain economic independence from the perpetrator.

Promising practice: Title VI of the Violence Against Women Act
(Reauthorized in_2005), United States (hereinafter VAWA, USA) provides
that a complainant/survivor cannot be evicted from public housing because
there have been incidents of domestic violence at her residence. Further, the
complainant/survivor may not be denied public housing assistance due to
domestic violence, her landlord may not claim that domestic violence
incidents constitute “good cause” to terminate her lease, and the lease itself
may be divided so that the joint tenant perpetrator may be evicted and the
complainant/survivor tenant may retain possession of the lease. A
complainant/survivor may also change jurisdictions within the public housing
program to protect the health and safety of herself and her family, without
violating the terms of the lease. This law protects complainant/survivors
when one incident of domestic violence, dating violence, or stalking occurs
against the complainant/survivor. However, if the landlord demonstrates that
there is an actual or imminent threat to other tenants or to those employed at
the property, then the complainant/survivor's tenancy may be terminated. 42
U.S.C. 81437

Legislation should mandate a crisis centre for every 50,000 population, with
trained staff to provide support, legal advice, and crisis intervention counseling
for all complainants/survivors, including specialized services for particular groups
such as immigrants. (UN Handbook, 3.6.1; and Crisis Centers and Hotlines,
StopVAW, The Advocates for Human Rights)

Legislation should mandate access to free-of charge health care for immediate
injuries and long-term care including sexual and reproductive health care,
emergency contraception and HIV prophylaxis in cases of rape.
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For example, the law of Brazil contains the following provision:

The assistance to the woman in a situation of domestic and family
violence will include access to benefits resulting from scientific and
technological development, including emergency contraception services,
prophylaxis of Sexually Transmitted Diseases (STDs) and of the
Acquired Immune-Deficiency Syndrome (AIDS) and other necessary and
appropriate medical procedures in the cases of sexual violence. Chapter
2, Article 9, Paragraph 3

Legislation should mandate protocols and trainings for health care providers, who
may be the first responders to domestic violence. Careful documentation of a
complainant/survivor’s injuries will assist a complainant/survivor in obtaining
redress through the legal system. In countries with mandatory reporting laws,
legislation should require mandatory reporters to provide a full explanation of
laws and policies to the survivor when a report is required.

Promising practice: The law of Philippines requires health care providers,
therapists, and counselors who know or suspect that abuse has occurred to
record the victim’s observations and the circumstances of the visit, properly
document all physical, emotional, and psychological injuries, provide a free
medical certificate concerning the exam, and to retain the medical records
for the victim. They must also provide the victim with “immediate and
adequate” notice of their rights and remedies under Philippine law, and the
services which are available to them. Section 31

The Noor Al Hussein Foundation’s Institute of Family Health (IFH) has developed
a “Training Manual for Private Health Care Providers in Management of Victims
of Violence against Women.” The manual provides information on detection,
diagnosis, and referral of victims to support services. According to the IFH, the
guide is the first of its kind in the region to be available in Arabic and is already
being used by medical professionals at nine private hospitals in Jordan.

(See also: Role of Health Care Providers, StopVAW, The Advocates for Human
Rights; Confidentiality and Support, StopVAW, The Advocates for Human Rights;
Screening _and _Referral, StopVAW, The Advocates for Human Rights;
Documentation and Reporting, StopVAW, The Advocates for Human Rights; and
Creating a Health Care Response, StopVAW, The Advocates for Human Rights.)

Aid, including shelter, clothing and food, should also be provided for the children
of complainant/survivors. (UN Handbook, 3.6.1)

Legislation should include provisions which provide for restitution or
compensation to the complainant/survivor. (UN Handbook 3.11.5)
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For example, the law of Malaysia states that a victim of domestic violence is
entitled to compensation in the court’s discretion:

Where a victim of domestic violence suffers personal injuries or damage to
property or financial loss as a result of the domestic violence, the court hearing a
claim for compensation may award such compensation in respect of the injury or
damage or loss as it deems just and reasonable.

(2) The court hearing a claim for such compensation may take into account—

(a) the pain and suffering of the victim, and the nature and extent of the
physical or mental injury suffered ;

(b) the cost of medical treatment for such injuries;
(c) any loss of earnings arising therefrom;
(d) the amount or value of the property taken or destroyed or damaged;

(e) necessary and reasonable expenses incurred by or on behalf of the
victim when the victim is compelled to separate or be separated from the
defendant due to the domestic violence, such as—

() lodging expenses to be contributed to a safe place or shelter;
(i) transport and moving expenses;

(i) the expenses required in setting up a separate household which,
subject to subsection (3), may include amounts representing such
housing loan payments or rental payments or part thereof, in respect of
the shared residence, or alternative residence, as the case may be, for
such period as the court considers just and reasonably necessary. (Part
[11,10)
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State agency to establish aid centres

Legislation should mandate a state agency to establish aid centres and
legislation should provide for the funding of the services. For example, the law of
Georgia states that the Ministry of Labour, Healthcare and Social Protection shall
determine minimal standards for temporary shelters for victims and batterer
intervention centres. Article 21.

For example, in Article 6, the law of Albania describes the responsibilities of the
‘Ministry of Labour, Social Affairs and Equal Opportunities as follows:

1. The lead responsible authority has the following duties:

a. To develop and implement national strategies and programmes to offer
protection and care to the victims of domestic violence;

b. To finance and co-finance projects designed for the protection and
consolidation of family and for the care of victims of domestic violence;

c. To assist the set up of support structures and all of the necessary
infrastructure to support and fulfill all the needs of the persons subject to
domestic violence, including financial assistance as well as social and health
services pursuant to the law;

¢. To organise training sessions on domestic violence with social service
employees at any local government unit, police structures and employees of
NPOs licensed to offer social services;

d. To maintain statistical data on the level of domestic violence;

dh. To support and supervise the set up of rehabilitation centres for domestic
violence victims;

e. To support and supervise the set up of rehabilitation centres for the
perpetrators of domestic violence;

8. To license NPOs that will provide social services to victims and perpetrators.

Accreditation standards for assistance centres should be developed in
consultation with NGOs and advocates working directly with complainants/
survivors.

Promising practice: The Bundesgesetz zum Schutz vor Gewalt in der Familie
(1997) of Austria (hereinafter law of Austria), where intervention centres are

established and financed by government Ministry but run by women’s non-
governmental organizations. These organizations have the depth of knowledge
and experience required to provide sensitive and comprehensive support to
complainants/survivors and their dependents.

(See: UN Model Framework, VII B)
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The Power to Change, a resource to help victims of domestic violence through support
groups was created by women’s rights advocates in Britain, Estonia, Hungary, Italy, and
Portugal. The manual outlines a program model for creating self-help and support
groups for women who have been in abusive relationships. The resource provides
detailed information on how to establish such support groups by including checklists
and outlining the responsibilities of facilitators, who play a key role in ensuring that the
groups are safe, supportive, and inclusive.

The guide was created after two years of work by women’s rights organizations
throughout Europe and has been tested through consultation with practitioners and
service users across the five countries. It is available in five languages. Building upon
the experience and expertise of the involved organizations, The Power to Change is
intended to be used as a practical tool for women's rights groups and existing specialist
services for victims of domestic and sexual violence, as well as more informal self-help
groups and domestic violence experts working in other organizations, such as health
and social care. The organizations are: Women’s Aid in United Kingdom, NANE in
Hungary, Associazione Artemisia in ltaly, MTU Naiste Varjupaik in Estonia and
Associacao de Mulheres Contra a Violencia in Portugal. The guide was funded by the
European Commission's Daphne initiative.

» See: Women’s Aid, (2008) “Guide to Running Support Groups”. Available in
English; Estonian; Hungarian; Italian; and Portuguese;

Confidentiality for complainant/survivors

The law should prohibit the disclosure of information about specific cases of domestic
violence to government agencies without the fully informed consent of a
complainant/survivor, who has had the opportunity to receive advice from an advocate,
unless the information is devoid of identifying markers.

For example, the law of Philippines states:

Confidentiality. — All records pertaining to cases of violence against women and their
children including those in the barangay shall be confidential and all public officers
and employees and public or private clinics to hospitals shall respect the right to
privacy of the victim. Whoever publishes or causes to be published, in any format,
the name, address, telephone number, school, business address, employer, or other
identifying information of a victim or an immediate family member, without the
latter’s consent, shall be liable to the contempt power of the court. Section 44
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Advocates

Legislation should ensure that complainants/survivors have access to
advocates who will be present and advise them through the legal process,
including filing for orders of protection, accompanying them to court, and filing for
restitution or compensation available by statute. Legislation should provide that
these advocates must be trained in counseling and in domestic violence issues
and in the law and practice of their country.

Legislation should reflect the importance of the confidentiality of the relationship
between an advocate and a complainant/survivor.

For example, the law of Georgia states that “The information on state of physical
and psychological status of the victim shall be confidential and its disclosure shall
be permitted only in cases provided by law.” Article 19

(Fuller, Rana SA, “The Importance of Confidentiality Between Domestic Violence
Advocates and Domestic Violence Victims,” StopVAW, The Advocates for Human Rights)

» For information on advocate/complainant/survivor privilege, see Family Violence:

A Model State Code; Sec. 216; available in English; and Advocacy Guidelines,
StopVAW, The Advocates for Human Rights; available in English.

For more on the relationship of advocates and complainant/survivors see:
Davies, Jill (2008) “When Battered Women Stay...Advocacy Beyond Leaving”;
available in English; and

National Prosecuting Authority of South Africa (2005) Uniform Protocol for the
Management of Victims, Survivors, and Witnesses of Domestic Violence and
Sexual Offences; available in English.
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Coordinated Community Response and Implementation of Laws

Coordinated Community Response

Coordinated community response is an intervention strategy developed by the Domestic
Abuse Intervention Project (DAIP) in Duluth, Minnesota, USA. This strategy, often called
the "Duluth model,” is a "system of networks, agreements, processes and applied
principles created by the local shelter movement, criminal justice agencies, and human
service programs that were developed in a small northern Minnesota city over a fifteen
year period. It is still a project in the making." (From: Ellen Pence & Martha McMahon,
A Coordinated Community Response to Domestic Violence (1999), The National
Training Project, Duluth, Minnesota)

Although there is no one model that will work in every context, the model used by DAIP
in Duluth is one of the most successful coordinated community response projects and
has been adapted for use in communities in many different parts of the world. (See:
Adapting the Duluth Model, StopVAW, The Advocates for Human Rights; and
Coordinated Community Response, StopVAW, The Advocates for Human Rights.)

Legislation should include provisions that require agency collaboration and
communication in addressing domestic violence. NGO advocates who directly serve
domestic violence victims should have leadership roles in such collaborative efforts.
When police, judicial officials, NGOs that provide direct service to victims of violence,
and medical providers coordinate their efforts to protect battered women and hold
batterers accountable, these efforts are more successful. Coordination helps to ensure
that the system works faster and better for victims; that victims are protected and
receive the services they need; and that batterers are held accountable and cease their
abusive behavior.

(Council of Europe General Recommendation Rec(2002)5, (para. 27); Benefits of
Coordination, StopVAW, The Advocates for Human Rights; Goals and Strategies of
Intervention, StopVAW, The Advocates for Human Rights; and Community Response
Participants, StopVAW, The Advocates for Human Rights)

See section of this module on Implementation of Laws.
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Many nations have provisions which mandate cooperation by state agencies.
For example, one of the objectives of Albania’s law is:
a. To set up a coordinated network of responsible authorities for protection, support

and rehabilitation of victims, mitigation of consequences and prevention of domestic
violencel[.]

The law of Philippines includes the following provisions on community collaboration:

“SEC. 39. Inter-Agency Council on Violence Against Women and Their Children (IAC-
VAWC). In pursuance of the abovementioned policy, there is hereby established an
Inter-Agency Council on Violence Against Women and their children, hereinafter known
as the Council, which shall be composed of the following agencies:

Department of Social Welfare and Development (DSWD); National Commission on
the Role of Filipino Women (NCRFW); Civil Service Commission (CSC); Council for
the Welfare of Children (CWC); Department of Justice (DOJ); Department of the
Interior and Local Government (DILG); Philippine National Police (PNP); Department
of Health (DOH); Department of Education (DepEd); Department of Labor and
Employment (DOLE); and National Bureau of Investigation (NBI).

These agencies are tasked to formulate programs and projects to eliminate VAW
based on their mandates as well as develop capability programs for their employees
to become more sensitive to the needs of their clients. The Council will also serve as
the monitoring body as regards to VAW initiatives...

SEC. 42. Training of Persons Involved in Responding to Violence Against Women and
their Children Cases. — All agencies involved in responding to violence against women
and their children cases shall be required to undergo education and training to acquaint
them with:

the nature, extend and causes of violence against women and their children; the
legal rights of, and remedies available to, victims of violence against women and
their children; the services and facilities available to victims or survivors; the legal
duties imposed on police officers to make arrest and to offer protection and
assistance; and techniques for handling incidents of violence against women and
their children that minimize the likelihood of injury to the officer and promote the
safety of the victim or survivor...”
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Brazil's law includes collaboration with law enforcement, the media and educational
institutions. Importantly, it includes NGOs in the language of the law:

The public policy aimed at restraining domestic and family violence against women will
be implemented by means of an integrated set of actions by the Federal Union, the
States, the Federal District and the Municipalities and non-government actions,
according to the following guidelines:

| - operational integration of the Judiciary Branch, the Prosecutor’s Office and the
Public Defender with the areas of public security, social assistance, health,
education, work and housing...

IV - implementation of specialized police assistance for women, in particular in the
Police Offices for Assistance to Women;

V - promotion and holding of educative campaigns to prevent domestic and family
violence against women, directed to the school public and society in general, and
dissemination of this Law and of the instruments of protection of women’s human
rights;

VI — establishment of accords, protocols, adjustments, terms or other instruments
of promotion of partnership between government bodies or between them and
non-government entities, with a view to the implementation of programs to
eradicate domestic and family violence against women;

VII - permanent training of the Civil and Military Police, Municipal Guard, Fire
Brigade and of the professionals belonging to the agencies and areas listed in item
I, on gender and race or ethnicity issues;

VIII - promotion of educational programs that disseminate ethical values of
unrestricted respect to the dignity of the human person with a gender and race or
ethnicity perspective;

IX - emphasis, in the school syllabus of all levels of education, on contents related
to human rights, gender and race or ethnicity equity and the problem of domestic
and family violence against women. Chapter 1, Article 8 [emphasis added]

Spain’s law states that “The female victims of gender violence are entitled to receive
care, crisis, support and refuge, and integrated recovery services...Such services will
act in coordination with each other and in collaboration with the Police, Violence against
Women Judges, the health services, and the institutions responsible for providing
victims with legal counsel, in the corresponding geographical zone.” Art. 19

Promising practice: Spain’s law also provides for funding and evaluation of these
coordination procedures. Article 19

Moldova’s law calls for local public administration authorities to cooperate with
international organizations and civil society. Article 5
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Implementation of a coordinated community response

Legislation should include the following strategies in order to achieve a coordinated
community response:

Ensure safety of the survivor as the primary and central concern through an
effective police response, emergency orders for protection and access to
emergency shelter;

Mandate crisis intervention services (hotlines, legal advocacy, medical care,
financial and housing assistance);

Include provisions for an effective and coordinated justice system response, such
as an appropriate and timely police response, appropriate prosecutorial and
judicial response, coordination of information between all legal actors, victim
advocates, and enforcement of orders for protection;

Provide for an appropriate response to the abuser, which consistently hold
abusers accountable, including arrest and appropriate sanctions;

Provide for follow-up services for complainant/survivors such as counseling,
support groups, services for children, abuser treatment services, assistance with
employment, housing, health care and child care;

Mandate training of personnel in all systems; and

Include provisions which mandate coordination and monitoring of interventions
such as advisory committees or councils, court watch, data collection and
reporting, and accountability systems.

(Goals and Strategies of Interventions, StopVAW, The Advocates for Human Rights)
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CASE STUDY: Engaging traditional leaders in combating domestic violence in
Cameroon

Gender-based violence in Cameroon is manifested by sexual violence, harmful
practices, and domestic violence. Women in Cameroon experience physical and
psychological domestic violence on a regular basis. This violence is the result of a
belief in women’s subordinate status, the shame involved in reporting the violence,
and the lack of an effective state response to the violence. In 2007, a Cameroonian
NGO, The Centre for Human Rights and Peace Advocacy (CHRAPA), sponsored by
The UN Trust Fund in Support of Actions to Eliminate Violence Against Women,
UNIFEM, began a multi-level project to address these concerns. The project
consisted of: establishing a program of legal assistance to victims; educating the
public and certain target groups such as police, women’s group leaders, and
traditional authorities; endeavoring to pass a draft law against gender-based
violence; and carrying out a baseline survey in the project area in order to obtain
statistics on VAW, including its forms, frequency, and perpetrators.

The project team employed a participatory management system which involved all of
the stakeholders in planning their roles to execute the project. This created an
informed and vested group of stakeholders who supported the goals of the project.
Stakeholder involvement by one group in particular was found to create a positive
outcome. A Network of Traditional Authorities, or fons, was formed. These area
chiefs determined strategies to end gender-based violence in their area and
implemented restitution for victims of gender-based violence. Project managers
reported that these traditional authorities, who were once the custodians of violent
practices against women, are now calling upon their communities to refrain from
these practices. The fons have continued to hold traditional meetings to raise
awareness, to monitor achievements, and to deal with cases of abuse. Violence
against women is a regular agenda item at these traditional meetings, and CHRAPA
keeps the fons up-to-date on issues of violence against women.

See the section of this Module on Implementation of Laws.

Promising Practice: Poland’s “Safer Together” program to implement its
National Programme Against Domestic Violence. “Safer Together” calls for
improving cooperation between organizations to assist victims and aims to develop
a consistent system of procedures to exchange information among all entities
involved in counteracting domestic violence.

The UNODC Southern Africa and the South Africa Department of Social Development
created one-stop service centres for domestic violence victims and their children. These
centres integrate government and community services to provide aid to victims and to
promote prevention programs, including radio shows, school programs, and work with
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young male prison inmates. (“Project Counters Domestic Violence in _South Africa,”
UNODC Update No. 4 (2005))
Batterers’ intervention programs

When legislation provides for educational or rehabilitative programs for violent
offenders, or batterers’ intervention programs, it must ensure that the safety of
the complainant/survivor is paramount, and that such sentences are carefully
monitored by the judge involved. (See also the Module on Partnering with Men
and Boys to Prevent Violence Against Women and Girls). If a batterer is
sentenced only to an intervention program, and his attendance or behavioral
changes are not monitored, the implementation of the law on domestic violence
will be seriously impaired. (Model Strategies and Practical Measures on the
Elimination of Violence Against Women in the Field of Crime Prevention and
Criminal Justice: Resource Manual, p. 53; and Batterers’ Intervention Programs,
StopVAW, The Advocates for Human Rights)

Legislation which allows batterers’ intervention programs as an option for violent
offenders must ensure that such programs do not replace sanctions for violations
of orders for protection or for acts of violence. Such programs must be carefully
regulated so as not to create excuses for offenders and so that survivors are not
required to have contact with offenders. (UN Handbook, 3.11.6; law of Spain; and
Family Violence: A Model State Code Sec 508.)

For example, the law of Georgia places the responsibility for rehabilitation
centres for abusers with the a specific Ministry, and states that “Such centres
shall meet standards set by the Ministry of Labour, Healthcare and Social
Protection for institutions of such kind and ensure temporary placement,
psychological assistance and treatment of abusers.” Article 20

For an example of detailed standards for program structure, accountability,
curriculum and administrative guidelines, see: Virginia Standards for Batterer
Intervention Programs, for the state of Virginia, USA, last rev. 04/09.

Promising practice: A batterer’s intervention program which is provided only
where sufficient services to complainant/survivors are funded; and where the
program is consistently supervised by victim advocates for risks to the safety of
the complainant/survivor.
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CASE STUDY: Mandated court compliance in batterer intervention programs
affects program completion and re-arrest rates.

A study of the court review process for men referred to batter intervention programs
by the Domestic Violence Court in Pittsburgh, Pennsylvania, USA, found that strict
standards for compliance and immediate consequences for non-compliance
increased attendance at and completion of the batterer intervention program. The
study also concluded that completion of the program, coupled with the mandatory
court review for compliance, lowered recidivism.

At the time of the study, about 20-30% of men arrested on domestic violence charges
in Pittsburgh were referred to batterer intervention programs, but records indicated
that many men did not, in fact, report to the program, and of those who did, nearly
one-half failed to complete the program. For this study, the men who were referred to
batterer counseling had to reappear in court in 30 days to verify their participation in
the batterer intervention program, and again after 60 days to verify that they had
completed the program. If the court did not receive evidence of compliance, or if
evidence of non-compliance was received, a warrant for the arrest of the batterer was
issued.

When there were immediate and sure consequences to hon-compliance, the number
of men who did not complete the program dropped from one-half to one-third. And,
those who completed the program were half as likely to be re-arrested for assault as
those not referred to the program.

See: Gondolf, Edward W. (1998), The Impact of Mandatory Court Review on Batterer
Program Compliance: An evaluation of the Pittsburgh Municipal Courts and Domestic
Abuse Counseling Center.

Implementation of domestic violence laws

Many countries have enacted domestic violence legislation but the law remains
unimplemented. See for example, country reports in Africa for Women'’s Rights: Ratify
and Respect! Dossier of Claims (2010).

A number of provisions are vital to the implementation of a new domestic violence law
and should be included in legislation:

e Legislation should name a state body as responsible for implementing the
domestic violence law and a separate state body as responsible for monitoring
the domestic violence law. For specific recommendations, see UN Handbook 3.3;
and the sections on Implementation of Legislation and Monitoring of Legislation
on Violence against Women and Girls in this Knowledge Module.
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For example, the law of Spain provides for a State Observatory on Violence
against Women to provide advice and analysis of gender violence matters,
prepare reports and proposals for action, and supervise collaboration of the
institutes involved. (Article 30)

The law of Guyana names the Ministry of Labour, Human Services and Social Security
responsible for public awareness and educational programs and for conducting
studies and publishing reports on domestic violence in Guyana. (Part IV 44)

Legislation should state that the state body or bodies responsible for
implementing the law must work in collaboration with NGOs that provide direct
service to domestic violence victims, police, prosecutors, judges, the health
sector, and the education sector, to develop regulations, protocols, guidelines,
instructions, directives, and standards, including standardized forms, so that the
legislation may be implemented in a comprehensive and timely manner. UN
Handbook 3.2.6.

The law of Albania delegates clear responsibilities and duties to its Ministries in
the implementation of the law:

“Duties of other Responsible Authorities
1. Ministry of the Interior has the following duties:

a. To set up special units at the police departments to prevent and combat domestic
violence

b. To train members of the police force to handle domestic violence cases
2. Ministry of Health shall set up necessary structures to provide health care in domestic

violence cases at the emergency units and at the health care centres in municipalities
and communes, with a view to:

a. Offer at any time medical and psychological help to domestic violence victims,

b. To carry out necessary examinations at any time at respective public health
institutions,

c. To record domestic violence cases at the appropriate medical documentations,as
approved by the Ministry of Health

¢. To provide the victim with the respective medical report

d. To guide and refer the victim to other support and protection domestic violence
services

3. Ministry of Justice has the following duties:
a. To train the medico-legal experts in recognizing, diagnosing, evaluating and
reporting on domestic violence and child abuse injuries;

b. To train the bailiffs on their duty to serve protection orders immediately and to
ensure their implementation under Article 23 point 6 and to take appropriate action;

c. To budget for free legal assistance mandated under this act and ensure a
sufficient number of trained lawyers to provide said assistance.
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4. Local authorities (municipalities, communes) have the following duties:
a. To engage in setting up social services structures for domestic violence cases

b. To install regional 24-hour toll free telephone line, which will then establish links to
local units, police, medical emergency units and NPOs, thereby coordinating their
actions

c. Establish social and rehabilitation centres for victims and perpetrators and
coordinate efforts with exiting ones, giving priority to specialised centres in respective
fields. Article 7

Duties of all responsible authorities

1. Each of responsible authorities has the duty to set up the necessary structures and to
nominate those individuals responsible for the implementation of this law. The Ministry of
LSAEO shall supervise fulfilment of this obligation. Article 8

Promising practice: The Violence in the Family Prevention and Protection
of Victims Laws (2000 and 2004) of Cyprus (hereinafter law of Cyprus)
established an Advisory Committee to research domestic violence, promote
services for and public awareness of domestic violence, and to monitor these
activities. The Advisory Committee is to be comprised of persons with
knowledge and experience in the area. The Council of Ministers may also
appoint a multidisciplinary group with expertise in issues relating to child
victims of violence. Part 111 7 (1) and (2) and 8 (1) and (2)

Legislation should require regular training for police, judicial officials and service
providers who implement the law. (UN_ Handbook 3.2.3; and UN Model
Framework VII C, D, and E)

The draft updated Model Strategies and Practical Measures on the Elimination of
Violence against Women in the Field of Crime Prevention and Criminal Justice
calls for trainings on relevant laws and programmes, identifying and responding
to the specific needs of women victims, avoiding secondary victimization,
conducting safety assessments, and the use and enforcement of protection
orders. See: Report of the Intergovernmental Expert Group Meeting to review
and update the Model Strategies and Practical Measures on the Elimination of
Violence against Women in the Field of Crime Prevention and Criminal Justice
(2009).

For example, see: law of India:

The Central Government and every State Government, shall take all measures to
insure that the Central Government and State Government officers including the
police officers and the members of the judicial services are given periodic
sensitization and awareness training on the issues addressed by [The Protection
of Women From Domestic Violence Act]. Ch lll, 11 (b)
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Promising practice: The law of Brazil requires “permanent trainings” of law
enforcement and judiciary officials not only on gender issues, but also on race
and ethnicity issues. Article 8

lllustrative Example: Lawyers Collective Women's Rights Initiative Produces

Annual Monitoring Reports and Training Materials To Promote

Implementation of the Domestic Violence Law in India

In 2005, India passed a law on domestic violence entitled "Protection of Women
from Domestic Violence Act (PWDVA)." In 2006 the Lawyer's Collective

Women's Rights Initiative (LCWRI) received funding from the Global Trust Fund

to assist the government in implementing and monitoring the new law. This
funding has allowed LCWRI to prepare training manuals and other instructive
materials for judicial officers, protection officers, and others charged with
implementing and monitoring the domestic violence law.

LCWRI, in collaboration with The International Center for Research on Women,
also published an annual report detailing its efforts to monitor the law and
evaluating the progress made over the course of the year. To date, LCWRI has
published three such reports, two of which are available on LCWRI's website.
LCWRI received additional funding from the Global Trust Fund in 2008 to
continue its work in monitoring and implementing India's domestic violence law.
LCWRI works alongside other organizations that sponsored the domestic violence
law to gather and analyze data from across India. Using this data, LCWRI and
other organizations determine where progress has been made and where more
work is needed. (See: Lawyer’s Collective Women’s Rights Initiative; and section
of this Knowledge Module on Monitoring of Laws.)

Legislation should also require adequate and sustained funding for all aspects of
implementation so that the law can be effective. (UN Handbook 3.2.2)

Promising practice: the law of Philippines requires funding to implement the
law. Section 45

Promising draft bill: The United States Senate draft bill (s.2279) International
Violence Against Women Act (2007) (I-VAWA), if enacted, would provide US
government financial support to programmes to end violence against women
and girls around the world. I-VAWA will focus on legal reform, capacity-building,
support services, professional training, the prevention of violence, and public
awareness campaigns. I-VAWA was drafted by a coalition of agencies including
United Nations agencies and women’s NGOs in the US and other countries.
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Legislation should require creation of a national plan or strategy on domestic
violence (UN Handbook 3.2.1.; see: The UN Secretary-General’s database on
violence against women for the National Action Plans of many countries.)

Legislation should require data collection on domestic violence reports which is
disaggregated by sex, race, age, ethnicity and other relevant characteristics. UN
Handbook 3.3.2.

Legislation should require data collection on specific aspects relating to the
implementation of the new law, such as: number of orders for protection granted,
denied, cancelled, appealed, etc. These should be kept and made available
publicly. In addition, qualitative data about the effectiveness of orders for
protection should be gathered on a regular basis from police, courts, relevant
government ministries, counseling centers and shelters, and from complainant/
survivors. Legislation should require that this data be compiled by the relevant
government ministry and published on an annual basis. (See UN Handbook
3.3.2; the sub-section on Monitoring of Laws on Violence Against Women and
Girls of this Knowledge Module and sub-section on Conducting research, data
collection and analysis in Programming Essentials)

Legislation should require public awareness programs on domestic violence.
(See: law of Spain; law of India, Ch. Ill, para. 11; UN Handbook 3.5.2; and
Council of Europe General Recommendation (2002)5, Appendix, paras. 6-13)

Legislation should require education on domestic violence for all grade levels
which includes information on relevant laws. (See: Council of Europe General
Recommendation (2002)5, Appendix, 14-16; UN Handbook 3.5.3; and the law of
Spain, which includes detailed provisions for inclusion of information on gender
violence at all levels of its educational curricula, including training of teachers.
Article 4, Article 7. See also the Knowledge Module on Education.)

For more detailed information on implementing laws, see the sub-section of this
Knowledge Module on Implementation of Laws]|

Time limit between enacting and enforcing laws

The time between the enaction and enforcement of a new domestic violence law must
be carefully calculated so that amendments, including amendments which are
necessary to the enforcement of the new law may be quickly enacted and promulgated.
(UN Handbook 3.2.7)

For example, the law of Albania states that the Council of Ministers is to issue all of the
necessary secondary legislation to the implementation of the domestic violence law
within 3 months of its entry into force.
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CASE STUDY: Bulgarian NGOs work to get funding for domestic violence law
implementation

The Bulgarian Law on Protection against Domestic Violence (LAPDV) was passed in
2005. The LPADV provides that the State is responsible for ensuring the
implementation of programs aimed at the prevention of and protection against
domestic violence, as well as programs providing assistance to the victims. In 2006,
the Bulgarian Council of Ministers adopted the Protection from Domestic Violence
Programme. The Programme sought to address the problem of protection order
enforceability, to toughen sanctions for repeat offenders, and to open a 24-hour
telephone hotline and provide shelters for victims. In early 2007, domestic violence
guidance for police officers was published, national and regional coordinators were
chosen, and a database of cases was created. However, the services envisioned by
the Program continued to be provided only by non-governmental organizations, with
no regular funding from the Bulgarian government.

The process of acquiring funding from the state of Bulgaria has been difficult: not only
is the funding insufficient, but the disbursement process is complex. National funding
exists for the creation of domestic violence shelters, but none had been built as of
2007 from the scarce budget provided in the above-mentioned Programme, which
was under a budget line for the local authorities. More funding was needed to create
shelters, fund NGOs, and implement programs for both victims and perpetrators, as
required under Article 5 of the LPADV. Because the government was not assisting
women with shelter or counseling, NGOs stepped in. One of these, the Bulgarian
Gender Research Foundation, (BGRF) is an NGO which promotes community
involvement with domestic violence, including through police and legal trainings.

BGRF began a campaign to achieve legally-mandated funding for domestic violence
services so that the LAPDV could be implemented. BRGF and the working group on
the Bulgarian domestic violence law lobbied extensively for an amendment which
would explicitly provide for the financial sustainability of the law, and a fund for
victims. The amendment provides for NGOs to help manage and disburse the funds
which are allocated to implement the LAPDV. BGRF also invited the NGOs which
provide services for victims of domestic violence to form an Alliance for Protection
against Domestic Violence (the Alliance). In 2008, as they lobbied for the amendment
to be passed, the Alliance conducted the 16-days campaign. During the campaign,
representatives of the Ministry of Justice spoke about the necessity for a special fund
for domestic violence victims. This in itself was a significant victory for the Alliance,
as all of the process of amendments and the forming of the Alliance had begun in
that same year.

The Alliance and working group continued to press for amendments on financial
sustainability. They made multiple presentations to different Bulgarian Ministries and
presented complicated information about budgets and timing. They hoped that the
State budget could incorporate funds for domestic violence from the second half of
2009, instead of postponing the allocation of funds for another year.
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Amendments to the Law went before the Council of Ministers in January of 2009, and
the Council was to decide which Ministry will disburse the funds. Genoveva Tisheva
of BGRF, and the President of the Alliance, spoke to a parliamentary committee on
human rights about the connection between the lack of a gender equality policy and
the unwillingness of the Ministries to tackle the issue of domestic violence. Shortly
after her speech, the Ministry of Labour and Social Policy asked to meet with her
about the future implementation of the LAPDV and to discuss a mechanism for
financing the work of the NGOs against domestic violence. However, after
consultation with NGOs and the Ministry of Justice, the Ministry of Justice took on the
responsibility of being the coordinating body for the implementation of the LPADV.

On June 17, 2009, the Bulgarian Council of Ministers approved several draft
amendments to the Bulgarian Law on Protection against Domestic Violence,
including one that stated that beginning in January of 2010, a special line item in the
budget of the Ministry of Justice would fund NGO programs for victim support and
other activities such as training police and monitoring legislation. It was expected that
the new government and new National Assembly, in place after the national elections
on 5 July 2009, would support, approve, and adopt the changes.

From the first weeks of the mandate of the new government, the BGRF and the
Alliance for Protection against DV maintained their focused campaigning and
lobbying for the adoption of the changes in the LPADV which would ensure the
sustainability of services for victims. Thanks to this action and to the favorable
attitude of the government and the new parliament, on 9 December 2009 the
amendments were adopted. It is expected that from the beginning of 2010, funding
for projects of NGOs working in the field of domestic violence will be in process, and
will be funded by targeted budget allocations through the Ministry of Justice. The
initial amount for such projects for 2010 is not high- about half a million levs- but it
marks a good beginning for negotiations of the Alliance with the government on the
issue. It was expected that work and negotiations on the budget allocations would
continue in 2010.

Thus, sustainable funding for the work of the NGOs against domestic violence is
imminent. The formation of the Alliance was a key step in this process, as it is the
voice of many NGOs, and is trusted by the government. BGRF and the Alliance will
continue their work to achieve an action plan, implementation of the law, and
budgetary guarantees to support victims.
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Civil Remedies on Domestic Violence

Order for protection remedies

Many states have created order for protection remedies for complainant/survivors of
domestic violence in their criminal and civil legislation. In the criminal system, orders for
protection may be called domestic abuse or criminal no contact orders, and may be a
part of the criminal process when a violent offender is accused of a crime. (For
example, see: Domestic Abuse Act of Minnesota, (1979), Minnesota, 8518B.01
Subd.22))

Civil orders for protection orders can take the form of emergency or ex parte orders
(temporary orders issued without notice to the defendant), which last a short time, or
complainant/survivors may seek longer-term orders for protection. These longer orders
can require a full hearing before a judge with the respondent present. The Domestic
Abuse Act of Minnesota, USA (1979), (Minn. Stat. 8518B.01 Subd.4) was among the
first laws on orders for protection in the world, enacted more that thirty years ago. The
order for protection remedy has proven to be one of the most effective legal remedies in
domestic violence cases. See: Orders for Protection, StopVAW, The Advocates for
Human Rights.

Promising practice: The Protection against Violence Women Act (1997) of Austria
provides that the police may impose an expulsion or ban from the home immediately
upon request of occupants of the residence. The police may also impose the orders
when complainant/survivors turn to them after abuse or under threat of violence.
This Act was evaluated in 2002 and is identified as a good practice and a promising
example of legislation mandating protection orders by the Secretary-General’'s in-
depth study on violence against women (2006). The Secretary-General’'s database
on violence against women states: “The Protection against Violence Act was
identified as a promising example of legislation mandating protection orders, also
known as restraining or removal orders...Protection orders aim to protect women
from the immediate threat of violence by restraining the perpetrator from contacting
the victim/survivor during a specified period or removing the perpetrator from the
home. The Austrian Protection against Violence Act has now been replicated in
other European countries, including Germany.”
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CASE STUDY: Orders for Protection: Are They Effective and Cost-Effective?
Background:

In September 2009, a U.S. Department of Justice study entitled “The Kentucky
Protective Order Study: A Rural and Urban Multiple Perspective Study of Protective
Order Violation Consequences, Responses, and Costs,” addressed whether a civil
order for protection (OFP) was an effective remedy for victims of violence and
whether the benefits of having an order for protection were worth the costs of
obtaining and enforcing the orders. The study took place in Kentucky, USA, which
allows OFPs to be filed against any family member, including spouses and former
spouses, or, if the parties are unmarried, they may request an OFP if they are or
have been living together or if they have a child in common. (Kentucky Statutes
403.720)

Conclusions:

The study concluded that orders for protection are effective in reducing violence.
Even for those who experienced violations of the OFPs, both the severity of the
violence which recurred and the fear of future harm were significantly reduced
during the follow-up period. The majority of the victims believed that the protective
order was effective; only 4.3% of them dropped the order by the end of the follow-up
period.

The study also concluded that the cost to society of a protective order is very
small (about USD$354) when compared to the many costs that a victim of domestic
abuse incurs. (USD$17,500 for the 6 months of violence before an OFP was issued,;
USD$13,000 for the 6 month period after an OFP was issued.) The study reported
that protective orders saved the state of Kentucky $85 million in one year. Thus, an
OFP costs little but creates a large benefit for victims and society.

Methodology:

The report, the most comprehensive in the US to date, surveyed over two hundred
women in both rural and urban areas, and examined their responses at the time they
sought an OFP, 3 months after it was issued, and 6 months after it was issued. The
study also considered the opinions of “key informants,” such as criminal justice
officials and victim service representatives, on issues relating to orders for
protections. The study examined victim decisions on whether or not to report a
violation, and determined the costs of protective orders for victims and the costs of
domestic violence to society.

To determine if OFPs were a cost-effective method to combat domestic violence, the
study established the costs of domestic violence both before and after an OFP was
obtained. Victims were surveyed about services they received associated with the
domestic abuse. Costs were measured, including the costs of emergency room visits,
shelter stays, legal services and incarceration fees. The victims were asked about time
lost from work and family responsibilities. The value of lost or damaged property was
reported. Finally, victims were asked to recount their experiences with serious stress,
anxietv or depression due to the abuse. both before and after the issuance of the OFP.
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The study also addressed other issues, including the responses of the criminal justice
system in rural and urban areas and how stalking cases escalate costs to victims and
to society. For the complete report, click here.

Other findings:

The report found that women face numerous obstacles to obtaining and enforcing
OFPs, such as confusion about the process, court employees who were rude or
discouraging, having to take off work and arrange for child care, and judges who
seemed to rush them and not listen to them. The report found that “...obtaining a
protective order and seeking enforcement of a protective order take courage and
persistence...” (p. 6)

One-half of the women surveyed reported no protective order violations during
the 6-month follow-up period. Protective order effectiveness was also measured by
violence severity before and after the protective order, the number of victims who
were afraid of future harm before and after the issuance of the OFP, and the victim’s
own perceived effectiveness of the order. Respondents were also asked why they
chose to report a violation or why they did not.

The study found that victims reported 51% of the OFP violations. The main reason for
not reporting violations was that the victims did not believe that the justice system
would respond adequately, either because they hadn’t received help previously, the
violation was perceived to be not serious, they had no proof of a violation, or they
believed that they would somehow be blamed for the violation. The study concluded
that “...women appear to do a kind of cost-benefit analysis for whether or not to
report the violation, trading off the seriousness of the violation with the probability that
anything, or nothing, would come from reporting the violation to the justice system.
Women also appear to consider whether reporting a violation might result in
retaliation...Other reasons some women indicated they did not report violations
included statements about not wanting to harm the perpetrator and not wanting the
children to see their father in trouble.”

When the victims were asked why they thought the abuser did not violate the OFP,
the majority responded that it was because he was afraid of going to jail. (p. 116)

Recommendations:

The report issued a number of recommendations on: increasing access to OFPs;
addressing gaps in victim safety and offender accountability; training law
enforcement personnel; improving OFP enforcement; and responding more
effectively to domestic violence cases which involve stalking.
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Emergency or ex parte order for protection remedy

Legislation should create an emergency or ex parte order for protection as a vital
aspect of a domestic violence law. An ex parte order for protection is based upon
the assumption that the complainant/survivor is in danger of immediate harm and
must be protected by the state. The safety of a complainant/survivor and her
children should be the most urgent priority of the legislation.

For example, the law of Sierra Leone states that:

“(1) Where an application is made ex parte to the court for a protection order, the
court shall issue an interim protection order if it considers the order to be in the
best interest of the applicant.

(2) In determining whether it is in the best interest of the applicant to issue an
interim protection order, the court shall take into account-

(a) whether there is a risk of harm to the applicant or a relation or friend of the
applicant if the order is not made immediately...” Part 11l 12

Promising practice: The law of Namibia requires a court to issue an ex parte
order if the court finds that domestic violence has been committed. Section 7 (1)

Legislation should authorize the issuance of an emergency or ex parte order for
protection based upon a court or police order, but without the necessity for a
court hearing. The complainant/survivor should be able to approach the court on
her own to apply for an order for protection.

Legislation should state that the statement of the complainant/survivor is
sufficient for the court to grant the emergency order for protection. No other
evidence should be necessary.

The issuance of the emergency order for protection should occur very quickly to
support the goal of victim safety.

For example, the law of Bulgaria, Ch. 2, S.18, states that:

Where the application or request contains data concerning a direct and
impending threat to life or health of the victim, the regional court, sitting ex parte
and in camera, shall issue an emergency protection order within 24 hours as
from receipt of the application or request. (Ch. 2, S.18(1))

If the legislation allows other family members or relevant law enforcement
officials or other professionals, such as social service professionals, to apply for
emergency or ex parte orders for protection on behalf of a complainant/survivor
who is competent, legislation should require that the complainant/survivor be
consulted. (See: the Addendum to Administrative Procedure Code of Georgia,
Article 21.12)
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The legislation should state that violation of the emergency or ex parte order for
protection is a crime. See: the Elimination of Domestic Violence, Protection of
and Support to Its Victims (2006) of Georgia, (hereinafter law of Georgia) Article
10: “Failure to comply with the conditions prescribed by protective and restrictive
orders shall lead to criminal responsibility of the abuser.”

The legislation should state that it is the duty of the police and the prosecutor to
enforce the emergency or ex parte order for protection. See: UN Handbook,
3.10.4; law of Philippines, Sec. 30; and Family Violence: A Model State Code,
305, 306.

Legislation should state that the authorities may not remove a survivor from the
home against her will.

The emergency or ex parte order should remain in effect until the longer-term
protective order comes into effect after a full court hearing. Legislation should
provide that upon the request of the respondent, a hearing may be promptly
scheduled to review the application and to make a determination whether the
order should remain in effect.

Contents of emergency or ex parte orders for protection

The emergency or ex parte order should restrain the violent offender from
causing further violence to the survivor, her relatives or other relevant persons.

The emergency or ex parte order should provide that the police or courts may
order the violent offender to stay away from the complainant/survivor and her
children (and other people if appropriate) and the places that they frequent.

The emergency or ex parte order should prohibit the violent offender from
contacting the survivor or from arranging for a third party to do so.

The emergency or ex parte order should require the violent offender to vacate
the family home, without ruling on the ownership of property, and to provide the
survivor with the use of a means of transportation, financial assistance,
counseling, shelter fees, mortgage, rent, insurance, alimony and child support.

The emergency or ex parte order should prohibit the violent offender from
purchasing, using or possessing a firearm or any such weapon specified by the
court.

Legislation should provide that emergency or ex parte orders for protection may
be issued in both criminal and civil proceedings.
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The UN Model Framework, 1V, includes these specific provisions for emergency or ex
parte orders for protection:

29. The ex parte temporary restraining order may:
(i) Compel the offender to vacate the family home;
(i) Regulate the offender's access to dependent children;

(i) Restrain the offender from contacting the victim at work or other places
frequented by the victim;

(iv) Compel the offender to pay the victim's medical bills;

(v) Restrict the unilateral disposal of joint assets;

(vi) Inform the victim and the offender that if the offender violates the restraining
order, he may be arrested and criminal charges brought against him;

(vii) Inform the victim that, notwithstanding the use of a restraining order under
domestic violence legislation, she can request the prosecutor to file a criminal
complaint against the offender;

(viii) Inform the victim that, notwithstanding the use of a restraining order under
domestic violence legislation and application for criminal prosecution, she can
initiate a civil process and sue for divorce, separation, damages or
compensation...

32. Non-compliance with an ex parte restraining order shall result in prosecution for
contempt of court proceedings, a fine and imprisonment.

Post-hearing order for protection remedy

Legislation should provide for an order for protection remedy that is independent of any
other legal proceeding. The order for protection is much like the emergency or interim
order for protection, but it should be issued after a full hearing and the order should
provide protection and assistance remedies for a longer period of time. The goals of
victim safety and offender accountability remain paramount in both types of protective
orders. Legislation on orders for protection should provide that:

e The complainant/survivor or the guardian of a minor or legally incompetent
complainant/survivor should have standing to apply for an order for protection. If
the legislation allows other family members, relevant law enforcement officials, or
other professionals, such as social service professionals, to apply for orders for
protection on behalf of a complainant/survivor who is competent, legislation should
require that the complainant/survivor be consulted. See: law of South Africa, 4 (3);
law of Philippines, Section 11; and UN Handbook 3.10.6. Legislation should ensure
that the complainant/survivor's wishes are the final factor in determining who may
apply for an order for protection, because complainant/survivors are most often the
best judge of the dangers presented to them by violent offenders. These dangers
may increase when a complainant/survivor applies for an order for protection.
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The testimony of the complainant/survivor, in court or by sworn affidavit, should
be sufficient evidence on its own for the issuance of an order for protection. No
further evidence, police reports, medical reports or other reports should be
necessary. (See: UN Handbook 3.10.7; and law of Bulgaria, Ch. 1, S.13 (3))

Legislation should provide for timely hearings on protection orders. For example,
the law of Philippines allows for priority hearings for applications for protective
orders. (Section 20)

Legislation should specify that the violation of an order for protection, emergency
or regular, is a crime. (See UN Handbook 3.10.9, and law of Georgia, Article 10)

Promising practices:

Spain: The law of Spain, where violation of order for protection triggers a full
hearing on increasing aspects of protection for complainant/ survivor.

South Africa: The law of South Africa, which provides that prosecutors may not
refuse to institute a prosecution based on a violation of an order for protection, or
withdraw a charge based on a violation of an order for protection, unless they
have received authorization to do so from a Director of Public Prosecutions.
Section 18 (1)

United Kingdom: The United Kingdom Protection from Harassment Act (1997),
which allows a court to place a restraining order on the defendant even if he is
acquitted of a criminal offense, in order to offer protection to the survivor. This
allows the use of evidence in a criminal court which would normally be admissible
only in a civil court under UK law, thereby extending further protection to
complainant/survivors. Sec. 5 See: Combating violence against women:
Stocktaking study on the measures and actions taken in Council of Europe
member states (2006).

Legislation should provide for increased penalties for repeat violations of orders
for protection. (See: law of Sierra Leone, Part 111, 19)
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Content of post-hearing orders for protection

Legislation on the contents of orders for protection should describe a wide range
of remedies to ensure safety and assistance to complainant/survivors. Legislation
should ensure that orders for protection inform the complainant/survivor of
criminal and civil remedies in addition to the order for protection. (See: The UN
Handbook, 3.10.2)

Legislation on orders for protection should allow relief based on what the court
deems necessary in order to protect the safety of the complainant/survivor or the
family of the complainant/survivor. (See: the Domestic Violence Act (1998) of
Guyana, (hereinafter law of Guyana) Part Il 7 (f); the Domestic Violence Act
(2006) of Zimbabwe, (hereinafter law of Zimbabwe) Section 11, (1) (i).

Promising practice: The law of Namibia states that, when determining the
contents of a protection order, a court must consider, among other factors, the
history of domestic violence by the respondent towards the complainant and the
complainant’s perception of the seriousness of the respondent’s behavior. These
factors may be important predictors of serious harm to complainant/survivors. Part
17 (4) (a) and (d).

See: Lethality or risk assessments.

Legislation should contain provisions which prohibit the violent offender from
further violence or from threatening to commit further violence, from contacting or
going near the complainant/survivor and her dependents, from accessing the
family home, and from possessing or purchasing a firearm.

Promising practice: On Measures Against Violence in Family Relations (2006)

of Albania (hereinafter law of Albania), in which content of orders for protection

includes the following provision on firearms:

g) ordering the law enforcement officers to seize any weapons belonging to the
perpetrator, found during police checks, or ordering the perpetrator to surrender
any weapons belonging to them; Ch lll, Article 10, 1 ()
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The law of Guyana contains the following provision on the content of orders for
protection:

6.(1) Subject to this Act, a protection order may-

(@)
(b)
(©)

(d)
(€)

(f)
(9)
(h)
(i)
()

(k)
()

prohibit the respondent from being on premises in which a person named
in the order resides or works;

prohibit the respondent from being on premises that are the place of
education of a person named in the order;

prohibit the respondent from being on premises specified in the order,
being premises frequented by a person named in the order;

prohibit the respondent from being in a locality specified in the order;

prohibit the respondent from engaging in harassment or psychological
abuse of a person named in the order;

prohibit the respondent from speaking or sending unwelcome messages
to a person named in the order;

direct the respondent to make such contribution to the welfare of a person
named in the order as the court thinks fit;

provide for custody and maintenance of children;

prohibit the respondent from taking possession of specified personal
property, being property that is reasonably used by a person named in the
order;

direct the respondent to return specified personal property that is in his
possession or under his control which belongs to a person named in the
order;

prohibit the respondent from causing another person to engage in the
conduct referred to in paragraph (e), (f) or (i);

specify conditions subject to which the respondent may be on premises or
in a locality specified in the order;

(m) direct the respondent to do or to refrain from doing any other act or act

(n)

which the court in the circumstances of the case considers relevant;

provide that the respondent seek appropriate counseling or therapy from a
person or agency approved by the Minister, by notice published in the
Gazette.

(2) The court may make an order that includes a prohibition of the kind referred
to in subsection (1)(a) or (i) notwithstanding any legal or equitable interests the
respondent might have in the property comprising the premises or in the
property to which the prohibition of the kind referred to in subsection (1)(i)
relates.
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e Legislation should also include provisions which make it possible for a
complainant/survivor to live independently from the abuser. Such provisions
include granting the court or the police the authority to order the use of an
automobile or other personal effects to the complainant/survivor. Legislation
should allow courts to be able to order financial assistance in the form of
mortgage, rent, insurance, alimony and child support.

For example, the law of India contains the following provision:

Monetary relief.-(1) While disposing of an application under sub-section (1) of
section 12, the Magistrate may direct the respondent to pay monetary relief to
meet the expenses incurred and losses suffered by the aggrieved person and any
child of the aggrieved person as a result of the domestic violence and such relief
may include, but not limited to,-

(a) the loss of earnings;
(b) the medical expenses;

(c) the loss caused due to the destruction, damage or removal of any property
from the control of the aggrieved person; and

(d) the maintenance for the aggrieved person as well as her children, if any,
including an order under or in addition to an order of maintenance under section
125 of the Code of Criminal Procedure, 1973 (2 of 1974) or any other law for the
time being in force.

(2) The monetary relief granted under this section shall be adequate, fair and
reasonable and consistent with the standard of living to which the aggrieved
person is accustomed. Ch. 1V, 20

e Legislation should include provisions which consider medical bills, counseling or
shelter fees.

Promising practice: Spain’s law requires that judges who hear Orders for
Protection must receive training on issues of child custody, security, and economic
support for survivors and their dependants.

(See: UN Model Framework, | 2 (k); and Role of the Judiciary, StopVAW, The
Advocates for Human Rights.)

The law of Philippines includes a provision that requires standardized forms for
orders for protection.

» For a detailed list of legislative provisions of an order for protection, see
Family Violence: A Model State Code, Sec. 204, Sec. 305, 306; available in
English; and UN Model Framework, 1V B.

» For an example of a form, see Family Violence: A Model State Code, Sec. 302;
available in English.
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Warning provisions

Legislation should specifically preclude the use of warnings as a prerequisite for filing for a
protection order, or be required as required evidence for obtaining a protection order.

Legislation should specifically preclude the use of warnings to violent offenders as a
part of the police or judicial response to domestic violence. Warnings do not promote
offender accountability or communicate a message of zero tolerance for violence. See:
Duties of police and Duties of judiciary.

Time limits on orders for protection

Legislation should provide that orders for protection may be left in place for a minimum
of one year.

Ideally, a protection order should be left in place permanently, and only terminated by a
finding by a court, based on clear evidence, that there is no longer any danger to the
complainant/survivor. That way, a complainant/survivor does not have to appear in court
and possibly confront her abuser on a regular basis. The law should state that the
termination of an order for protection must be the responsibility of the court.

The law of Minnesota, USA, allows orders for protection to be extended for up to 50
years under certain conditions:

Relief granted by the order for protection may be for a period of up to 50 years, if the
court finds: (1) the respondent violated a prior or existing order for protection on two
or more occasions; or (2) the petitioner has had two or more orders for protection in
effect against the same respondent. Subd. 6a (b)

Promising practice: The Protection of Women from Domestic Violence Act (2005) of
India states that a protection order shall be in force until the complainant/survivor
applies for discharge, or until the Magistrate, upon receipt of an application from the
complainant/survivor or the respondent, is satisfied that there is a change in the
circumstances, requiring alteration, modification or revocation of the protection order.
Ch. IV, 25.
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Other key provisions in leqislation on post-hearing orders for protection

Legislation on post-hearing orders for protection should:

Not allow officials to remove complainant/survivor from her home against her will.

Not allow for mutual orders for protection (OFP). A mutual OFP implies that both
parties are responsible for the violence and it makes both parties liable for
violations of the order. Advocates found that police faced with a mutual order
often did not determine who was the primary aggressor and consequently either
failed to enforce the order or arrested both parties. When a mutual OFP was
enforced against a complainant/survivor, the consequences were dire: the
complainant/survivor might lose child custody or her employment, or be evicted
by a landlord.

» See: The Toolkit to End Violence Against Women, Ch. 3; available in English;

(StopVAW, The Advocates for Human Rights; Determining the predominant
aggressor; UN Handbook 3.10.8.1; and Family Violence: A Model State Code, Sec 310)

Not allow officials to cite complainant/survivors for “provocative behavior.” (See:
UN Handbook 3.10.8.1.)

Orders for protection should be effective and enforceable throughout a country.

Promising practice: The law of Philippines has a provision which mandates that
orders for protection are enforceable throughout the nation.

Orders for protection should be part of a national registration system so that
police and law enforcement personnel can quickly and efficiently determine the
existence of the order. (See: Report of the Intergovernmental Expert Group
Meeting to review and update the Model Strategies and Practical Measures on
the Elimination of Violence against Women in the Field of Crime Prevention and
Criminal Justice, Bangkok, 23-25 March 2009. 1V, 16 (h))

Legislation should not contain any references to mandatory treatment for
rehabilitation of complainant/survivors. Rather, legislation should provide for
counseling services for a complainant/survivor if she determines she needs
them. Many domestic violence complainant/survivors do not need psychiatric
counseling or rehabilitative services, with the exception of employment services.
Rehabilitation services which are offered to victims are provided only at the
request of the victim. These services should never be compulsory or imposed on
victims by government agencies or officials.

Legislation should provide that a complainant/survivor may seek a protection
order without the aid of an attorney.
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Child custody provisions in orders for protection

e Legislation should include a provision that grants temporary custody of minor
children to the non-violent parent.

For example, the law of Bulgaria allows the court to do the following:

temporarily relocating the residence of the child with the parent who is the victim
or with the parent who has not carried out the violent act as stake, on such terms
and conditions and for such a period as is specified by the court, provided that
this is not inconsistent with the best interests of the child. S. 5 (1) 4.

e The legislation should contain a presumption that visitation by the violent parent
should be supervised, and should not occur if it is against the will of the child.
(See: law of Spain; UN Handbook 3.10.8.2, and 3.13; and OFPs and Family Law
Issues, StopVAW, The Advocates for Human Rights.)

For example, the law of Sierra Leone states that a protection order may contain:

() a provision temporarily-

(i) forbidding contact between the respondent and any child of the
applicant;

(ii) specifying that contact between the respondent and a child of the
applicant, must take place only in the presence and under the
supervision of a social worker or a family member designated by the
court for that purpose; or

(i) allowing such contact only under specified conditions designed to
ensure the safety of the applicant, any child who may be affected, and
any other family members;

if the court is satisfied that that is reasonably necessary for the safety of the
child in question; Part Il 15 (f)

See also: Law of Namibia.

India’s approach is to allow the Magistrate to grant temporary custody to the non-violent
parent, and states that if the Magistrate believes that any visit of the respondent may be
harmful to the interests of the child, the Magistrate may refuse to allow the visit. (See:
law of India, sec.21.)

Drafters should enact separate laws on child abuse rather than attempt to address it
within the domestic violence legislative framework. (See: Report of the
Intergovernmental Expert Group Meeting to review and update the Model Strategies
and Practical Measures on the Elimination of Violence against Women in the Field of
Crime Prevention and Criminal Justice, Bangkok, 23-25 March 2009, 1l 14 (d).)
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Family law and divorce

e Legislation should provide for divorce and for adequate alimony for spouses and
children. (See: the Maputo Protocol, Article 7)

e Legislation should provide for the complainant/survivor’s right to stay in the home
after the divorce.

e Legislation should provide for social insurance and pension rights for
complainant/survivors.

e Legislation should provide for expedited distribution of property in divorce cases
involving domestic violence.

e Legislation should mandate careful screening of all custody and visitation cases
to determine if there is a history of domestic violence.

e Drafters must consider the dynamics of domestic violence when drafting laws
and regulations on custody and visitation.

e Drafters must ensure that existing laws on child custody and other family law
provisions focus on safety of the complainant/survivor and the best interests of
the child in domestic violence cases. All provisions should be amended to reflect
this focus.

e Child abuse and neglect proceedings should target the perpetrators of violence
and recognize that the protection of children is often best achieved by protecting
their mothers. See: CASE STUDY: Guidelines for Domestic Violence Cases with
Child Witnesses below.

(See: UN Handbook, 3.13.)

The Children’s Law Act (1990) of Newfoundland, Canada states:

(3) In assessing a person's ability to act as a parent, the court shall consider whether
the person has ever acted in a violent manner towards (a)his or her spouse or child;
(b)his or her child's parent; or (c)another member of the household...Article 31

(See: Child Custody and Visitation Decisions When the Father Has Perpetrated
Violence Against the Mother (2005).)

Custody

Legislation should state that in every proceeding where domestic or family violence has
occurred between the parents, there is a rebuttable presumption that it is detrimental to
the child and not in the best interest of the child to be placed in sole custody, joint legal
custody, or joint physical custody with the perpetrator of the violence. This presumption
should extend to cases involving orders for protection, juvenile delinquency and child
protection.

e Legislation should require the court to consider as primary the safety and well-
being of the child and of the parent who is the victim of domestic violence.
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e Legislation should require the court to consider the perpetrator's history of
causing physical or psychological harm or causing the reasonable fear of
physical or psychological harm to family members.

e Legislation should mandate that the absence of a parent from a court proceeding
because of domestic violence, or the relocation of a parent due to domestic
violence, are not factors which weigh against the absent parent in determining
custody or visitation.

(See: Family Violence: A Model State Code (1994), USA, Sec. 401 and 402.)

For example, the Guardianship Amendment Act (1995) of New Zealand includes a
presumption against giving custody or unsupervised access to a party who has used
violence against a child or the other party to the proceedings unless the court was
sure that the child would be safe from violence. A protective order under the
Domestic Violence Act (1995) of New Zealand would trigger this presumption. (See:
Deserving of Further Attention: A Case Streaming Approach to Child Custody and
Access in the Context of Spousal Violence (2005))

Case Study: Battered Mothers’ Testimony Project: A Human Rights Approach
to Child Custody and Domestic Violence

In a 2003 study, the Arizona Coalition Against Domestic Violence found that
evidence of partner and/or child abuse did not prevent the abuser from winning sole
or joint custody in most cases; income level—highly skewed in favor of fathers—
apparently had the most impact on the custody order. Orders for protection had no
impact on the final custody decision, with courts ignoring documented domestic
violence evidence despite state law to the contrary. The study found that 100% of the
victims were ordered to go to face-to-face mediation with the abuser. Researcher
noted that a large number of judges thought that since the parties were separated,
domestic violence was not a concern; and unsupervised visits were frequently
awarded. A majority of the women also reported condescension from state actors,
denial of adequate opportunity to present their cases, and the use of litigation abuse
tactics by the batterers.

The study found widespread violations of state law, constitutional due process and
equal protection guarantees, and international human rights law. The authors made a
number of recommendations, including: ongoing training for judges and court
personnel to educate them about the dynamics of domestic violence and child abuse,
including post-separation violence; requiring judges to write detailed findings of fact
and conclusions of law in their custody orders; no mandatory face-to-face meetings
between victim and abuser; supervised visitation when there is violence; elimination
of existing time limits for contested custody hearings; sanctions for litigants who
abuse the legal process; and reform of the complaint process against judges and
custody evaluators.
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Residence of child

Legislation should state that in every proceeding where domestic or family violence has
occurred between the parents there is a rebuttable presumption that it is in the best
interest of the child to reside with the parent who did not perpetrate the violence in the
location of that parent’s choice. This presumption should extend to cases involving
orders for protection, juvenile delinquency and child protection.

(See: Family Violence: A Model State Code (1994), Sec. 403.)

Competing statutory provisions

Legislation should provide that where there are statutory provisions which would
compete with the rebuttable presumptions described above, for example a “friendly
parent” provision, which favors a parent who will foster frequent contact with the other
parent, or a provision that provides for the presumption of joint custody, these
provisions shall not apply to cases involving domestic violence.

(See: Child Custody and Visitation Decisions When the Father Has Perpetrated
Violence Against the Mother (2005); Child Custody and Visitation Decisions in Domestic
Violence Cases: Legal Trends, Risk Factors, and Safety Concerns (Rev. 2007))

Inadmissibility of “parental alienation syndrome”

Legislation should state that “parental alienation syndrome” is not admissible as
evidence in hearings on child custody or visitation. “Parental alienation syndrome” is a
term for a situation in which one parent is accused of alienating a child from the other
parent. In situations of domestic abuse, behavior that is reasonable to protect a child
from abuse may be misinterpreted as a sign of instability. (See: What is Parental
Alienation Syndrome, The Leadership Council on Child Abuse and Interpersonal
Violence last acc. 2/9/10.)

Visitation

Legislation should state that visitation may be awarded to a parent who committed
domestic violence only if the court finds that adequate provision for the safety of both
the child and the parent who is a victim of domestic violence can be made. Legislation
should include the following options for providing safety to a child and victim parent
where there has been domestic violence:
e The court may order the exchange of a child to occur in a protected setting.
e The court may order that the visitation be supervised by another person or an
agency.
e The court may order the perpetrator to pay a fee to defray the costs of
supervised visitation.
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e The court may order the perpetrator to abstain from possession of alcohol or
controlled substances both during the visitation and for 24 hours preceding the
visitation.

e The court may prohibit overnight visitation.

e The court may require a bond from the perpetrator of domestic violence for the
return and safety of the child.

e The court may impose any other condition that is deemed necessary for the
safety of the child, the complainant/survivor, or other family members.

(See: Family Violence: A Model State Code (1994), Sec. 405.)

Confidentiality of address

Legislation should state that the court, whether or not visitation is allowed, may order
the address of the child and the complainant/survivor to be kept confidential.

(See: Family Violence: A Model State Code (1994), Sec. 405.)
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CASE STUDY: Guidelines for Domestic Violence Cases with Child Witnesses

Many incidents of domestic violence occur with children as witnesses. This exposure is a
matter of continuing concern to child protection and child welfare professionals, as well
as domestic violence service providers and domestic violence complainant/ survivors.
While children exposed to domestic violence may be negatively impacted by such exposure,
there are many steps that can be taken which can ameliorate these possible impacts.

Beginning in 2000, in the Canadian province of British Columbia, a collaborative inter-
agency group developed and began to implement Best Practice Approaches: Child
Protection and Violence against Women (2010) (hereinafter “Best Practices”). The group
included practitioners and administrators from governmental agencies, medical centers,
and non-governmental organizations. These guidelines draw upon research and expert
documents developed in the Canada, the UK, and the US from 1995 to 2000, with the
aim of helping those working in child protection and child welfare services to better
understand the impact that exposure to domestic violence was having on children, and to
train child protection service providers in the dynamics of intimate partner violence.

“Best Practices” is based upon the core assumption that, in situations of domestic
violence, the child’s safety is interconnected with the safety of the complainant/ survivor,
who is most often the child’s mother. To protect the child, steps must be taken to protect
the mother, by providing safe and supportive services in a non-punitive, non-judgmental
manner.

The report provides advocates with detailed practice options for different situations of
domestic violence. For example, it prompts the advocate to ask about the level of danger
in the home, if firearms are present, the nature of any threats, and if the mother is fearful
for her own or her children’s safety.

The response of the child protection system must be based upon a well-trained child
protection worker’s assessment of the circumstances of the totality of the case. If an
investigation or intervention is required, the report offers practice tips for child protection
service providers that support the safety of the mother, such as safe methods of
contacting her, or the best way to arrange a meeting. (p. 13)

If there is an immediate concern for the safety of the children, “Best Practices” offers a
series of steps for child protection service providers to take that reflect concern for the
children, and at the same time, reflect respect for the person/caregiver who has been
keeping the children safe to date. It suggests that caseworkers:
e Explain reasons for the concern to the woman in a direct, non-blaming manner.
e Elicit the woman’s and the service provider’s suggestions for a safety plan for the
children.
e Develop a safety plan that tries to keep the child with the mother if possible by
focusing on her safety, her strengths, and supportive resources.
e Explore how finances, threats and other issues might impact her options.(p. 14)

Effective intervention depends upon multi-agency, collaborative and integrated efforts
that include battered women’s programs, child protection workers, law enforcement and
the court system working together with the safety of the child and the mother at the
forefront. “Best practices” concludes that the child and mother benefit the most when the
violent offender is removed from the home and held accountable for the violence, not by
separating the child from the mother.
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» For assessment guidelines on evaluating the risks from batterers who profess to
have changed, see Assessing Risk to Children from Batterers (2002).

See also:
> UK: Tackling Domestic Violence: Providing Support for Children who have
Witnessed Domestic Violence;

> USA: Effective Intervention in Domestic Violence and Child Maltreatment Cases:
Guidelines for Policy and Practice;

> Child Custody and Visitation Decisions When the Father Has Perpetrated Violence

Against the Mother (2005).

Civil lawsuits for damages

Legislation should allow complainant/survivors to bring civil lawsuits against
family member perpetrators irrespective of criminal charges. See: UN Handbook
3.12.1; UN Model Framework, VI; and law of Ghana.

Legislation should allow complainant/survivors to bring civil lawsuits against
individuals or state entities that have not prevented, investigated or punished
acts of domestic violence. See Gonzales v. US; and UN Handbook 3.12.2.

In Gonzales v. US (2007), the Inter-American Commission on Human Rights
(IACHR) declared the case admissible for a merits hearing because the plaintiff
had exhausted all of her legal remedies under United States law, and the
American Declaration on the Rights and Duties of Man required the United
States to protect domestic violence victims from private acts of violence. A merits
hearing was held on 22 October 2008 in Washington, D.C., a year after the
admissibility decision. No decision has been issued to date on the merits.
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Criminal Justice System Response to Domestic Violence

Duties of police officers

e Legislation should state that police and other law enforcement officials are
obligated to pursue all cases of domestic violence, regardless of the level or form
of violence. (See: Report of the Intergovernmental Expert Group Meeting to
review and update the Model Strategies and Practical Measures on the
Elimination of Violence against Women in the Field of Crime Prevention and
Criminal Justice, Bangkok, 23-25 March 2009, 111 15 (b).)

e Legislation should require the police to give domestic violence calls the same
priority as other calls involving violence. (See: law of Georgia) For information on
assigning priority levels to domestic violence calls, see: The St. Paul Blueprint for

Safety, p. 21.

e Legislation should require the police to perform certain duties as part of the
investigative process in domestic violence calls, including interviewing parties
separately, recording the complaint, fiing a report, and advising the
complainant/survivor of her rights.

For example, the law of Brazil mandates a police protocol which includes a
provision requiring police to determine the existence of prior complaints of
violence against the aggressor:

“...—command the identification of the aggressor and the addition of the
aggressor’s criminal record to the judicial proceedings, indicating the existence of
arrest warrant or record of other police occurrences against him...” Article 12, VI

e Legislation should specifically preclude the use of warnings to violent offenders
as a part of the police or judicial response to domestic violence. Warnings do not
promote offender accountability or communicate a message of zero tolerance for
violence.

e Legislation should require that police officials develop policies for implementation
of domestic violence laws that provide specific directives to front-line law
enforcement. For example, the complete and accurate documentation of
domestic violence incidents through police reports is an essential component for
offender accountability. See: The St. Paul Blueprint for Safety, p. 31.

Promising practice: The law of Namibia, which requires the Inspector-General
to issue specific directives on the duties of police officers, report to the
responsible Minister on both the directives and the training provided to the police,
and also to keep statistics from reports on domestic violence reports and to
forward them to the relevant Minister. Part IV 26 and 27
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e Legislators should ensure that specialized police units are created for the
investigation and prosecution of domestic violence cases. These units should be
women-only units so that complainant/survivors are more likely to seek
assistance.

(See Spain’s law; and the Handbook on Effective police responses to violence
against women (2010) p. 39.)

Promising practice: The law of Zimbabwe provides that “where a complainant
so desires, the statement of the nature of the domestic violence shall be taken by
a police officer of the same sex as that of the complainant.” Section 5

e Legislation should require police to develop a safety plan for
complainant/survivors. See: Handbook on Effective police responses to violence
against women (2010), p. 74-75.

e Legislation should provide sanctions for police who fail to implement the
provisions. See: law of Albania, Article 8.

The UN Model Framework provides a detailed list of police duties within the context of
complainant/survivor rights (lll A) and a list of minimum requirements for a police report
in paragraph 23.

The US Model Code recommends important provisions for the duties of a police officer,
including confiscating any weapon involved, assisting the complainant in removing
personal effects, and “taking the action necessary to provide for the safety of the victim
and any family or household member.” See: Family Violence: A Model State Code, Sec
204.

» See also: Vision, Innovation and Professionalism in Policing Violence Against
Women and Children (2003), a Council of Europe training book for police.

Promising practice: The law of Brazil also requires the police to keep the
complainant/survivor informed “of the procedural acts related to the aggressor,
especially those related to entry and exit from prison...” Article 21

(See UN Handbook, 3.8.1.)
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CASE STUDY: The Duluth Pocket Card, a laminated pocket card which was
developed by police in Duluth, Minnesota, with protocol to document domestic
violence incidents:

Card 1

1. Duluth Police Department Report Writing Checklist

a) Domestic Assault Arrest/Incident

Document the following:
1. Time of arrival and incident
2. Relevant 911 information
3. Immediate statements of either party
4. Interview all parties and witnesses documenting:
(a) relationship of parties involved/witnesses
(b) name, address, phone - work/home, employer, etc
(c) individuals’ accounts of events
(d) when and how did violence start
(e) officer observation related to account of events
(f injuries, including those not visible (e.g. sexual assault, strangulation)
(g9) emotional state/demeanor
(h) alcohol or drug impairment
5. Evidence collected (e.g., pictures, statements, weapons)
6. Children present, involvement in incident, general welfare. Children not present, but
reside at the residence
7. Where suspect has lived during past 7 years
8. Medical help offered or used, facility, medical release obtained
9. Rationale for arrest or non-arrest decisions
10. Summarize actions (e.g., arrest, non-arrest, attempts to locate, transport, referrals,
victim notification, seizing firearms)
11. Existence of OFP, probation, warrants, prior convictions
12. Victim’s responses to risk questions including your observations of their responses
13. Names and phone numbers of 2 people who can always reach victim (#s not to be
included in report)
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(@) Reverse side of card

(2) Risk Questions

1. Do you think he/she will seriously injure or kill you or your children? What makes
you think so? What makes you think not?

2. How frequently and seriously does he/she intimidate, threaten, or assault you?

3. Describe most frightening event/worst incidence of violence involving him/her.

(3)  Victim Notification

e Provide victim with Crime Victim Information Card (including ICR number and
officer’'s name)

e Advise of services of local domestic violence shelter

e Advise victim (if there was an arrest) that a volunteer advocate will be coming to
her home soon to provide information and support

e If victim has a phone, inform her that the advocate will attempt to call her before
coming.

e Contact the battered women'’s shelter as soon as possible and advise them of the
arrest — 728-6481.

(4)  Self-Defense Definition

Reasonable force used by any person in resisting or aiding another to resist or
prevent bodily injury that appears imminent. Reasonable force to defend oneself
does not include seeking revenge or punishing the other party.

(5) Predominant Aggressor Consideration
Intent of policy — to protect victims from ongoing abuse
Compare the following:
= Severity of their injuries and their fear (incident)
» Use of force and intimidation
» Prior domestic abuse by either party
» Likelihood of either party to commit domestic abuse in the near future.

| It appears that both parties used violence|

One party Probable Cause
acted entirely Both parties assaulted
in self-defense each other

Arrest offender Is one party
if injuries. the predominant

Discretion if aggressor?
no injury.

I no I ves |

Make a dual Arrest the
arrest. predominant
Discretion if aggressor.
no injury. Discretion if no injury.

(See: Duluth Police Pocket Card, StopVAW, The Advocates for Human Rights.)

Developing Legislation on Violence against Women and Girls 75
May 2011



http://www.stopvaw.org/duluth_police_pocket_card.html

e Legislation should require the police to inform the complainant/survivor of her
rights and options under the law.

For example, the law of India requires a police officer to inform the victim of
important rights:

5. Duties of police officers, service providers and Magistrate.-A police officer,
Protection Officer, service provider or Magistrate who has received a complaint
of domestic violence or is otherwise present at the place of an incident of
domestic violence or when the incident of domestic violence is reported to him,
shall inform the aggrieved person-

(a) of her right to make an application for obtaining a relief by way of a
protection order, an order for monetary relief, a custody order, a residence
order, a compensation order or more than one such order under this Act;

(b) of the availability of services of service providers;
(c) of the availability of services of the Protection Officers;

(d) of her right to free legal services under the Legal Services Authorities Act,
1987 (39 of 1987);

(e) of her right to file a complaint under section 498A of the Indian Penal
Code (45 of 1860), wherever relevant:

Provided that nothing in this Act shall be construed in any manner as to relieve a
police officer from his duty to proceed in accordance with law upon receipt of
information as to the commission of a cognizable offence. Ch. Ill, 5.

Promising practice: Family Violence: A Model State Code, Section 204,
describes a comprehensive written notice that police should be required to give to a
complainant/survivor for later review. The Commentary to the Model State Code
notes that “An officer may be the first to inform a victim that there are legal and
community resources available to assist him or her. Written notice is required
because a victim may not be able to recall the particulars of such detailed information
given verbally, particularly because the information is transmitted at a time of crisis
and turmoil. This written menu of options...permits a victim to study and consider
these options after the crisis.”

The notice describes the options which a victim has: filing criminal charges, seeking
an order for protection, being taken to safety, obtaining counseling, etc. The notice
contains a detailed list of the optional contents for an order for protection. This would
be of great assistance to a complainant/survivor who may not be familiar with the
purpose of an order for protection. When a complainant/survivor is given a written
notice and description of these options, it enables her to consider her options and to
decide what is best for her safety and for the safety of her family.
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(See: Domestic Violence Legislation and its Implementation: An Analysis for ASEAN
Countries Based on International Standards and Good Practices, UNIFEM, June 2009,
which states that “Information on rights empowers complainants in negotiating settlements
and also allows them to make informed decisions on the legal options that they may want to
pursue.” page 22)

Promising practice: Ellen Pence, an expert on the Coordinated Community
Response and many other aspects of domestic violence law and policy, recommends
that police be trained to expect to see families in conflict numerous times, and to
expect that a complainant/survivor may not accept their offer of help the first, second,
or even third time. Police must be trained to respect the complainant/survivor’s
wishes, and to assist her as she requests. (See: The St. Paul Blueprint for Safety).

(See: Council of Europe, The Protection of Women against Violence Recommendation

Rec(2002)5 #29.)

Lethality or risk assessments

Legislation should mandate that police investigate the level of risk to domestic violence
victims in each case of domestic violence. (See: Duluth Pocket Card Case Study) For
additional risk assessment factors, see: Assessing Risk Factors for Intimate Partner
Homicide (2003). Other agencies of the criminal justice system, including prosecutors
and judges, should also assess the level of risk to victims. (See section on Lethality or
risk assessments below in Criminal Law Provisions and in the sections on Duties of
prosecutors and Duties of judiciary)

» See the resources on the National Judicial Institute on Domestic Violence
website.
» See the section on Risk Assessment in the Security Module.

Mediation or assisted alternative dispute resolution

Legislation should specifically preclude police from offering mediation or assisted
alternative dispute resolution services to parties. Police should not attempt to improve
relations in the family by offering these services or by mediating a dispute. (See: UN
Handbook 3.9.1. See section under Duties of judiciary on Mediation or assisted
alternative dispute resolution.)

Determining the predominant aggressor

e Legislation should require the police to evaluate each claim of violence
separately in situations where both parties claim violence. The police must look
beyond the visual evidence and consider the context of the act of violence by
identifying controlling behavior in the predominant aggressor and fear in the
victim.
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e Police must be able to recognize the tactics of power and control. They must
consider such issues as: the severity of injuries inflicted by both parties, the
difference in size and weight of the parties, the demeanor of the parties, any prior
complaints of violence, claims of self-defense and the likelihood of further injury
to a party.

e The determination of the predominant aggressor, and the reasons for that
determination, must be included in the police report. Otherwise, offenders will
successfully manipulate the system and victims will not be protected. As a result,
victims may not contact police the next time violence occurs. (See the Duluth
Pocket Card Case Study)

e |If the predominant aggressor is misidentified, there could be important legal
consequences for the victim, such as the denial of custody of children, of housing
rights and of immigration rights. Additionally, without being identified as a victim,
a person would not be eligible for shelter or other forms of aid mandated by
statute.

The Criminal Domestic Violence law of South Carolina, USA, includes the following
provisions on determining the primary aggressor:

(D) If a law enforcement officer receives conflicting complaints of domestic or family
violence from two or more household members involving an incident of domestic or
family violence, the officer must evaluate each complaint separately to determine
who was the primary aggressor. If the officer determines that one person was the
primary physical aggressor, the officer must not arrest the other person accused of
having committed domestic or family violence. In determining whether a person is
the primary aggressor, the officer must consider the following factors and any other
factors he considers relevant:

(1) prior complaints of domestic or family violence;

(2) the relative severity of the injuries inflicted on each person taking into account
injuries alleged which may not be easily visible at the time of the investigation;

(3) the likelihood of future injury to each person;
(4) whether one of the persons acted in self-defense; and
(5) household member accounts regarding the history of domestic violence.

(E) A law enforcement officer must not threaten, suggest, or otherwise indicate the
possible arrest of all parties to discourage a party's requests for intervention by law
enforcement.

(F) A law enforcement officer who arrests two or more persons for a crime involving
domestic or family violence must include the grounds for arresting both parties in the
written incident report, and must include a statement in the report that the officer
attempted to determine which party was the primary aggressor pursuant to this
section and was unable to make a determination based upon the evidence available
at the time of the arrest.
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(G) When two or more household members are charged with a crime involving
domestic or family violence arising from the same incident and the court finds that
one party was the primary aggressor pursuant to this section, the court, if
appropriate, may dismiss charges against the other party or parties. Section 16-25-70

(See: Family Violence: A Model State Code Sec 205(B); and Determining the
Predominant Aggressor, StopVAW, The Advocates for Human Rights.)

Probable cause standard of arrest

Drafters should consider a probable cause standard of arrest, which allows police to
arrest and detain an offender if they determine that there is probable cause that a crime
has occurred even if they did not witness the offence. (See: Minnesota 518B.01 subdyv.
14(d)(2)(e) and law of South Carolina, Sec. 16-25-70 (A).)

(See also: Law Enforcement Reform Efforts, StopVAW, The Advocates for Human Rights)

Duties of prosecutors

Legislation should clearly state that it is the prosecutor’s responsibility to pursue
domestic violence cases regardless of the level of injury or evidence. See: Model
Strategies and Practical Measures on the Elimination of Violence Against
Women in the Field of Crime Prevention and Criminal Justice (1997) 7(b), which
states that primary responsibility for initiating prosecution rests with prosecution
authorities and not with complainant/survivors of domestic violence.

Drafters must ensure that crimes involving domestic violence are not treated less
seriously than other crimes. (See: law of Georgia, Ch. V. Art. 6.)

For example, in the law of Austria, ex officio prosecution is exercised at all levels
of injury in cases of violence. (See: UN Handbook, 3.8.2.)

By holding violent offenders accountable, prosecutors communicate to the
community that domestic violence will not be tolerated.

Legislation should require prosecutors to ensure that all available evidence has
been collected by the police investigating body, including witness statements and
photographs of injuries and the scene of the crime. By relying primarily on the
evidence collected by the police rather than the victim’s testimony, prosecutors
may be able to reduce the risk of retaliation by an abuser and increase the
likelihood of a successful prosecution.

Legislation should mandate that prosecutors investigate the level of risk to
domestic violence victims in each case of domestic violence. Other agencies of
the criminal justice system, including police and judges, should also assess the
level of risk to victims. See section on Lethality or risk assessments below in
Criminal Law Provisions and in the sections on Duties of police and Duties of

judiciary)
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(See: Role of Prosecutors, StopVAW, The Advocates for Human Rights;
Prosecutorial Reform Efforts, StopVAW, The Advocates for Human Rights; and
CPS Paolicy for Prosecuting Cases of Domestic Violence, UK (March 2009).)

e Legislation should require that prosecutors keep the complainant/survivors
informed of the upcoming legal proceedings and their rights therein, including all

Promising practice: the law of Spain creates the position of “Public Prosecutor
for cases of Violence against Women,” who must supervise, coordinate, and report
on matters and prosecutions in the Violence against Women Courts. (Article 70)
The legislation also requires prosecutors to notify complainant/survivor of the
release of a violent offender from jail and requires prosecutors who dismiss cases
of violence against women to tell the complainant/survivor why the case was
dismissed.

of the court support systems in place to protect them.

Pro-prosecution policy

Legislation should include a pro-prosecution policy in cases where there is probable
cause that domestic violence occurred. This will ensure that the violence is treated
seriously by prosecutors and allow complainant/survivors to retain some agency about
the decision. (See: UN Handbook, 3.8.3)

Absent victim prosecution

Legislation should provide for the possibility for prosecution of appropriate cases
despite the inability or unwillingness of the complainant/survivor to testify. This
approach ensures the safety of the complainant/survivor yet offers the support of the
criminal justice system. (See: UN Handbook, 3.9.5.) Legislation should require
prosecutors to consider all evidence in a case that might support or corroborate the
statement of the complainant/survivor, including evidence of a history of abuse.

Duties of judiciary

e Legislation should state that the judiciary must promote accountability for the
perpetrator and safety for the complainant/survivor by instituting penalties for
violations of orders for protection (see section on Orders for Protection) and by
implementing safety procedures for complainant/survivors in the courtroom such
as the presence of security guards, court escorts, and separate waiting rooms for
complainant/survivors and violent offenders. For more information, see Domestic
Violence Safety Plan (“Be Safe at the Courthouse” section).

e Legislation should specifically preclude the use of warnings to violent offenders
as a part of the judicial response to domestic violence. Warnings do not promote
offender accountability or communicate a message of zero tolerance for violence.
See section on Warning provisions, above.
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e Legislation should provide that judges and court personnel should receive
continuing education on: the causes, nature and extent of domestic violence;
practices designed to promote the safety of victims and family members, such as
safety plans; the ramifications of domestic violence in custody and visitation
decisions; resources available for victims and perpetrators; sensitivity to gender
bias and cultural, racial, and sexual issues; and the lethality of domestic violence.

(See: Family Violence: A Model State Code, Sec. 510; Child Custody and Visitation
Decisions When the Father Has Perpetrated Violence Against the Mother (2005).)

Lethality or risk assessments

Legislation should include a requirement for the judiciary to utilize a lethality or risk
assessment guide. Other agencies of the criminal justice system, including police
and prosecutors, should also assess the level of risk to victims. See section on
Lethality or risk assessments below in Criminal Law Provisions and Duties of police
and Duties of prosecutors; See: Assessing Risk Factors for Intimate Partner
Homicide (2003).

Devg

CASE STUDY: The Domestic Violence Risk Assessment Bench Guide:

The Domestic Violence Risk Assessment Bench Guide is a research-based guide in
use by Minnesota, USA, judges at all stages of family, Order for Protection, civil or
criminal cases which involve domestic violence. It includes an assessment and
instructions for implementing the assessment. (The assessment can also be used by
police, prosecutors, and domestic violence service providers.)

Note: The presence of these factors can indicate elevated risk of serious injury or
lethality. The absence of these factors is not, however, evidence of the absence of
risk of lethality.

1. Does alleged perpetrator have access to a firearm, or is there a firearm in the home?

2. Has the alleged perpetrator ever used or threatened to use a weapon against the
victim?

3. Has alleged perpetrator ever attempted to strangle or choke the victim?

4. Has alleged perpetrator ever threatened to or tried to kill the victim?

5. Has the physical violence increased in frequency or severity over the past year?

6. Has alleged perpetrator forced the victim to have sex?

7. Does alleged perpetrator try to control most or all of victim’s daily activities?

8. Is alleged perpetrator constantly or violently jealous?

9. Has alleged perpetrator ever threatened or tried to commit suicide?

10.Does the victim believe that the alleged perpetrator will re-assault or attempt to
kill the victim? A” no” answer does not indicate a low level of risk, but a “yes”
answer is very significant.

11.Are there any pending or prior Orders for Protection, criminal or civil cases
involving this alleged perpetrator?

Note: These risk assessment factors are validated by a number of studies. See
Campbell, Jacquelyn, et al, “Intimate Partner Violence Risk Assessment Validation Study: The
RAVE Study Practitioner Summary and Recommendations: Validation of Tools for Assessing
Risk from Violent Intimate Partners”, National Institute of Justice (December, 2005); Heckert
and Gondolf, “Battered Women’s Perceptions of Risk Versus Risk Factors and Instruments in
Predictina Repeat Reassault”. Journal of Interpersonal Violence Vol 19. No 7 (Julv 2004).
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How To Use The Domestic Violence Risk Assessment Bench Guide

Obtain information regarding these factors through all appropriate and
available sources.

o Potential sources include police, victim witness staff, prosecutors,
defense attorneys, court administrators, bail evaluators, pre-sentence
investigators, probation, custody evaluators and parties.

Communicate to practitioners that you expect that complete and timely
information on these factors will be provided to the court.

o This ensures that risk information is both sought for and provided to the
court at each stage of the process and that risk assessment processes
are institutionalized.

o Review report forms and practices of others in the legal system to
ensure that the risk assessment is as comprehensive as possible.

Expect consistent and coordinated responses to domestic violence.

o Communities whose practitioners enforce court orders, work in concert
to hold alleged perpetrators accountable and provide support to victims
are the most successful in preventing serious injuries and domestic
homicides.

Do not elicit safety or risk information from victims in open court.

o Safety concerns can affect the victim’s ability to provide accurate
information in open court.

o Soliciting information from victims in a private setting (by someone
other than the judge) improves the accuracy of information and also
serves as an opportunity to provide information and resources to the
victim.

Provide victims information on risk assessment factors and the option of
consulting with confidential advocates.
o Information and access to advocates improves victim safety and the
quality of victims’ risk assessments and, as a result, the court’s own risk
assessments.

Note that this list of risk factors is not exclusive.

o The listed factors are the ones most commonly present when the risk of
serious harm or death exists.

Additional factors exist which assist in prediction of re-assault.

Victims may face and fear other risks such as homelessness, poverty,
criminal charges, loss of children or family supports.

Remember that the level and type of risk can change over time.
o The most dangerous time period is the days to months after the alleged
perpetrator discovers that the victim
* might attempt to separate from the alleged perpetrator or to
terminate the relationship
* has disclosed or is attempting to disclose the abuse to others,
especially in the legal system.
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Legislation should specifically preclude police and legal system officials from offering
mediation or assisted alternative dispute resolution services to parties, both before and
during legal proceedings in domestic violence cases. Police and judges should not
attempt to improve relations in the family by offering these services or by mediating a
dispute. (See: UN Handbook 3.9.1 and section on Duties of police)

Mediation reflects an assumption that both parties are equally at fault for the violence. It
assumes that both parties have equal bargaining power, yet in reality an abuser may
hold tremendous power over a victim. Mediation also removes a domestic violence case
from public view and objective judicial scrutiny.

(See: Mediation, StopVAW, The Advocates for Human Rights; and Family Violence: A
Model State Code, Sec. 311)

Promising practice: Spain’s law prohibits the use of mediation in domestic violence
cases. (Art. 44)

Timely and expedited proceedings

Legislation should require that legal proceedings occur on a timely basis. Experience
has shown, however, that if proceedings are expedited too quickly, a
complainant/survivor may withdraw if she feels that it is out of her control.

For example, in Spain, the Organic Act on Important Reviews of the Code of Criminal
Procedure (2002) provided that court hearings in domestic violence cases should come
before a judge within 15 days. Some complainant/survivors withdrew from the process,
suggesting that the speed of the court hearing might make the complainant/survivor feel
they aren’t able to make decisions about their relationship at their own pace. (See UN
Handbook, 3.9.2.)
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Criminal Law Provisions

Criminal penalties and procedures

Legislation should state the penalties for all acts of domestic violence, including those
involving low-level injuries. Legislation should not allow for payment of bride price or
dowry as defenses to charges of domestic violence.

Evidence

Legislation should provide that medical or forensic evidence is not required for
domestic violence convictions.

Legislation should prevent the introduction of the survivor’s sexual history in both
civil and criminal proceedings either during the trial or during the sentencing
phase.

Legislation should state that a survivor, including a minor survivor, may receive a
medical and forensic examination regardless of whether or not the survivor
reports to law enforcement. In countries with mandatory reporting laws,
legislation should require mandatory reporters to provide a full explanation of
laws and policies to the survivor when a report is required.

Legislation should state that the survivor, including a minor survivor, may be
examined and treated by a forensic doctor or other medical practitioner without
the consent of any other person.

Legislation should state when the survivor is referred for medical examination,
the examination should be done at the expense of the state.

Legislation should allow the presentation of expert testimony on domestic
violence. Jurors who are exposed to relevant social and psychological research
on domestic violence are more likely to understand the dynamics of domestic
violence, power and control tactics, and the dynamics of victimization. Experts
could assist the court in explaining such victim actions as recantation, returning
to an abuser, or demonstrating ambivalence about prosecution of an abuser

Legislation should provide that a court may not distinguish between the weight
given to the testimony of a complainant in a domestic violence case and the
weight given to the testimony of any other witnesses.

Prompt complaint

Legislation should state that no adverse inference shall be drawn from a delay between
the act of violence and the reporting of the act of violence. The judicial officer should be
required by the legislation to so inform the jury.
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Treatment or diversion programs for perpetrators

Legislation should provide that if intervention, treatment or diversion programs (pretrial
diversion programs are alternatives to prosecution which seek to divert offenders with
no prior offences from traditional criminal justice processing into a program of
supervision and services) are prescribed for perpetrators, the operators of such
programs must work in close cooperation with survivor service providers to enable
constant feedback from the complainant/survivor about the recurrence of violence.
Legislation should provide that all sentences to alternative, treatment, or diversion
programs are to be handed down only in cases where there will be continuous
monitoring of the case by justice officials and survivor organizations to ensure the
survivor's safety and the effectiveness of the sentence. Legislation should require that
such alternative sentences be monitored and reviewed on a regular basis. Legislation
should require immediate reports to probation officers and police about recurring
violence. (See: UN Handbook 3.11.6; The Toolkit to End Violence Against Women, p. 14)

For example, the Criminalization of Violence against Women Law (2007) of Costa Rica
(Spanish only) includes detailed conditions on when alternative sentences may be
imposed, and on the alternatives which are available. Spain’s Organic Act 1/2004 of 28
December on Integrated Protection Measures against Gender Violence (2004) provides
for suspension of certain penalties (under two years in jail) if the perpetrator participates
in an intervention programme. (Article 35)
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Criminal sanctions and sentencing provisions

Criminal penalties should be increased for repeated domestic violence offenses,
even if they involve low-level injury. (See: Family Violence: A Model State Code,
Sec. 203.) A 2009 study entitled Practical Implications of Current Domestic
Violence Research: For Law Enforcement, Prosecutors and Judges reported that
enhanced penalties significantly reduced rearrest rates for domestic violence
offenses. p. 52

For example, the law of Malaysia provides increased penalties for violations of
protection orders and for violations that involved violence, and also allows the
court to make a new order for protection:

8. (1) Any person who willfully contravenes a protection order or any provision
thereof shall be guilty of an offence and shall, on conviction, be liable to a fine
not exceeding two thousand ringgit or to imprisonment for a term not exceeding
six months or to both.

(2) Any person who willfully contravenes a protection order by using violence on
a protected person shall, on conviction, be liable to a fine not exceeding four
thousand ringgit or to imprisonment for a term not exceeding one year or to both.

(3) Any person who is convicted for a second or subsequent violation of a
protection order under subsection (2) shall be punished with imprisonment for a
period of not less than seventy-two hours and not more than two years, and
shall also be liable to a fine not exceeding five thousand ringgit.

(4) For the purposes of this section a "protection order" includes an interim
protection order.

9. Where a person against whom a protection order has been made contravenes
the protection order, the court may, in addition to any penalty provided for under
section 8, make or make anew, as the case may be, any one or more of the
orders under subsection 6(1), to commence from such date as is specified in
such neworder. Part I, 8 and 9.

Legislation should specify that penalties for crimes involving domestic violence
should be more severe than similar non-domestic violence-related crimes. This
sends the important message that the state will treat a domestic violence crime
as seriously, if not more seriously, than a crime against a stranger. For example,
the Criminal Code (2007) of Hungary requires higher penalties for a person who
harasses their ex-spouse or their child than if they harass someone else. Section
176/A. Amendments to the Criminal Code (1994) of France provide higher
penalties for certain acts of torture or violence when committed by a spouse or
co-habitee of the victim. Articles 222-3. 222-8, 222-10 and 222-11. See: the
Criminal Code (2002) of Moldova, which provides higher penalties for murder
and severe and deliberate acts of violence against a spouse or close relative.
Articles 145, 150, 151, 152 and 154. It also provides a higher penalty for inducing
a spouse or close relative to commit suicide. Article 150. The Criminal Code
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(2004) of Romania provides for a higher penalty for the murder of a spouse or

close relative (Article 179) or the rape of a family member. Article 217.
In Minnesota, USA, as well, these crimes include higher penalties than the same
crime committed outside a domestic relationship: domestic assault which includes
strangulation; murder while committing domestic violence or if the perpetrator has
engaged in a past pattern of domestic violence; and unintentional murder when the
perpetrator is restrained under an OFP and the victim was designated to receive
protection under that order. (See: Minn.Stat.8609.185(a)(6); and Minn.Stat.8§609.19

Subd.2(2).)

e Legislation should include guidelines for appropriate sentences for domestic
violence-related offenses. For a list of goals in sentencing, see: Report of the
Intergovernmental Expert Group Meeting to Review and Update the Model
Strategies and Practical Measures on the Elimination of Violence against Women
in the Field of Crime Prevention and Criminal Justice, March 2009, 17(a).

e Legislation should provide that sentencing guidelines reflect the gravity of the
offense. The Criminal Code of Serbia increases the term of imprisonment if
domestic violence is committed with a weapon or if death results. Article 194.

e Legislation should provide that sentencing be enhanced for repeat offenses,
including repeated violations of orders for protection. Andorra’s approach is to
states that domestic violence repeat offenders shall receive a term of
imprisonment irrespective of any other penalty that may be imposed on account
of the injuries caused in each instance. The Criminal Code (2005) of Andorra,
Article 114.

For example, South Carolina, USA, has more severe penalties for “criminal domestic
violence of a high and aggravated nature” when one of the following occurs:

The person commits: (1) an assault and battery which involves the use of a
deadly weapon or results in serious bodily injury to the victim; or (2) an assault,
with or without an accompanying battery, which would reasonably cause a
person to fear imminent serious bodily injury or death. Section 16-25-65 (A)

e Legislation should allow an option for a judge to eliminate a fine if it would create
a financial burden for the complainant/survivor. Although fines are commonly
issued as a part of sentencing perpetrators, fines can present a significant
problem for a complainant/survivor who must make use of the assets of the
perpetrator to feed and house a family.

e Legislation should require judges to consider victim impact statements in all
cases of domestic violence.

Lethality or risk assessments

e Legislation should mandate that the police, prosecutors, and the judiciary
investigate the level of risk to domestic violence victims. Such assessments are
vital to determining the risk of further injury to the victim, or homicide, and should
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play an important role in police and judicial response to each case. (See: Duties
of police and Duties of prosecutors, and Duties of judiciary sections.)

e Such an assessment should include such questions, such as “Have you been
choked?” or “Does he possess a firearm or other weapon and has he threatened
to use it?” The assessment can give the legal system and the
complainant/survivor important information to prepare for her safety. (See:
Report of the Intergovernmental Expert Group Meeting to review and update the
Model Strategies and Practical Measures on the Elimination of Violence against
Women in the Field of Crime Prevention and Criminal Justice, Bangkok, 23-25
March 2009, Section 1V, 16 (f).)

Promising practice: The Alberta Relationship Threat Assessment and
Management Initiative of Alberta, Canada is a domestic violence threat assessment
unit that involves academic specialists, family law experts, child intervention case
workers, police, and prosecutors. It coordinates the efforts of justice officials and
community organizations to more effectively address threats posed in violent, high-
risk relationships and stalking situations. It also serves as a resource for police,
domestic violence shelters, corrections officials, mental health workers, and
communities.

Felony strangqulation provisions

Legislation should provide serious penalties for strangulation. Many domestic violence
victims have experienced some form of attempted strangulation, which has often been
discounted as “choking.” This form of abuse can have serious physical and
psychological consequences, and is often a precursor to deadly violence.

Promising Practice: A provision of Minnesota, USA, law (Minn. Stat 8609.2247)
which makes strangulation of a family or household member a specific and serious
crime.

See: The Impact of the Minnesota Felony Strangulation Law. This report examines the
impact the law has had on victim safety, defendant accountability, and public
awareness.

(See also: Minnesota Coalition for Battered Women, “Facts About Intimate Partner
Strangulation” (2009); and Minnesota Coalition for Battered Women, “Information about
Murder-Suicide” (2009).)
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Fatality reviews

Legislation should require domestic violence fatality reviews. These are reviews,
conducted by police, advocates and other community responders, which examine
community systems to assess whether domestic violence homicides could have been
prevented had various institutions responded differently. (See: Chapter 4 of The Toolkit
to end Violence against Women, p. 15.)

Promising practices: the Domestic Violence, Crime and Victims Act (2004) of
United Kingdom (hereinafter law of United Kingdom) provides for “domestic
homicide reviews” which review the death of persons age 16 or over when the death
appears to have resulted from violence, abuse, or neglect by a family member,
intimate partner, or member of the same household. The review is to be “held with a
view to identifying the lessons to be learnt from the death.” 9

In Ireland, the Office of Director of Public Prosecutions (ODPP) is conducting a
review of the female domestic violence homicides from the past 10 years, “with a
view to determining the nature and quality of interventions with the victim and or
perpetrator, and whether opportunities for effective intervention were maximised.
The research will also examine the requisite steps for the introduction of a domestic
violence homicide review mechanism in Ireland.” See: Researching the Antecedents
to Female Domestic Homicides.

Conditions of release
e In determining bail in cases of violations of orders for protection, police and
judicial officials must make determinations about victim safety, including the
threat that the violent offender presents to the complainant/survivor, her family,
and her associates, and must place conditions upon the release of the offender
that reflect these concerns. See the section on Lethality and risk assessments.

(See: Family Violence: A Model State Code, Sec 208.)

For example, Guyana’s Domestic Violence Act (1998) contains the following
provisions:

Where the court is required to determine whether to grant bail in respect of an
offense under section 32 [violating a protection order or an interim protection order]
the court shall take into account, inter alia-

(a) the need to secure the health, safety and well-being of the person named in
the protection order;

(b) the need to secure the health, safety and well-being of any relevant child;

(c) any hardship that may be caused to the defendant or to members of the family
if bail is not granted,;

(d) the defendant’s record with regard to the commission of violent acts and
whether there is evidence in the record of physical or psychological abuse to
children; and

(e) any other matters which may be relevant to the case in question. Sec. 35(1).
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Legislation should provide specific direction to law enforcement officials about
the conditions of release for violent offenders who have been arrested for
violating an order for protection or for an act of domestic violence. See: the Code
of Criminal Process (2007) of Portugal, which reinforces the prohibition on the

offender to contact certain offenders in any way.

Promising practice: Some US states require that certain violent offenders who
may be likely to re-offend wear a satellite tracking device so that if they enter
certain prohibited zones, such as the areas surrounding the survivor's home,
workplace, or daycare, an alarm is triggered to warn police and the survivor.
Advocates report that when an offender knows that they are being monitored and
the consequences are swift, homicides related to domestic abuse drop. GPS
devices cost about $25 USD per day per offender, compared to $75 USD to keep
an offender in jail.

For example, the Act Further Protecting Victims of Domestic Violence (2006) of
Massachusetts, USA (hereinafter the law of Massachusetts) states:

“Where a defendant has been found in violation of an abuse prevention order
under this chapter or a protection order issued by another jurisdiction, the
court may, in addition to the penalties provided for in this section after
conviction, as an alternative to incarceration and, as a condition of probation,
prohibit contact with the victim through the establishment of court defined
geographic exclusion zones including, but not limited to, the areas in and
around the complainant’s residence, place of employment, and the
complainant’s child’s school, and order that the defendant to wear a global
positioning satellite tracking device designed to transmit and record the
defendant’s location data. If the defendant enters a court defined exclusion
zone, the defendant’s location data shall be immediately transmitted to the
complainant, and to the police, through an appropriate means including, but
not limited to, the telephone, an electronic beeper or a paging device. The
global positioning satellite device and its tracking shall be administered by the
department of probation. If a court finds that the defendant has entered a
geographic exclusion zone, it shall revoke his probation and the defendant
shall be fined, imprisoned or both as provided in this section. Based on the
defendant’s ability to pay, the court may also order him to pay the monthly
costs or portion thereof for monitoring through the global positioning satellite
tracking system.” Ch. 418, Sect. 7

See also: lllinois, USA, Code of Criminal Procedure, Sec. 110-5.

The Criminal Code of Portugal (2007) also provides for technical monitoring of
offenders.
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Other Provisions Related to Domestic Violence Laws

International law issues

CASE STUDY: Obtaining redress for domestic violence
through human rights bodies

Plaintiffs in domestic violence cases have been successful in obtaining redress
against states through various international bodies:

A.T v. Hungary: In 2005, the Committee on the Elimination of Discrimination Against
Women, the independent experts who monitor the implementation of the Convention
on_the Elimination of Discrimination Against Women (CEDAW), found that the
complainant, although she sought help from Hungarian civil and criminal courts and
child protection authorities, did not receive any assistance or protection from the
Hungarian government. The case involved allegations of severe domestic
violence. The Committee found that Hungary had violated the rights of A.T. under the
Convention, and made recommendations to Hungary that it act to protect the safety
of the author and act more generally to effect the rights granted under the
Convention.

Bevacqua and S. v. Bulgaria: This decision, issued by the European Court of Human
Rights in 2008, found that, in the specific circumstances of this case, Bulgaria had
violated its obligations under Article 8 of the Convention for the Protection of Human
Rights and Fundamental Freedoms by requiring the domestic violence victim to
prosecute the case. The Court awarded costs and damages to the applicants. The
case is significant as the first domestic violence case to be decided in the European
Court of Human Rights.

Opuz v. Turkey: In 2009, the European Court of Human Rights found that Turkey had
failed to use due diligence to protect the plaintiff from domestic violence, as it was
required to do under the European Convention on Human Rights and the Convention
on the Elimination of All Forms of Discrimination Against Women, and awarded the
plaintiff damages.

Survivors and asylum law

e Legislation should provide that complainant/survivors who do not have legal
status are not subjected to immigration sanctions, including deportation, when
they report violence to authorities.

e Legislation should allow complainant/survivors who do not have legal status to
apply for legal status in confidence and independently from the perpetrator.

(See: UN Handbook 3.7.1; VAWA, USA; and the Immigration and Refugee Protection
Act (2002) of Canada.)
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Resources for Developing Legislation on Domestic Violence

>

>

Battered Women’s Justice Project, USA, Promising Practices in Domestic
Violence, 2009. Available in English.

Bennett, L., and Williams, O., Controversies and Recent Studies of Batterer
Intervention Program Effectiveness (2001); Available in English.

Council of Europe, Recommendation Rec(2002)5 of the Committee of Ministers
to Member States on the Protection of Women Against Violence Adopted on 30
April 2002 and Explanatory Memorandum, 2002. Available in English.

European Union, Violence in the EU Examined, 2009. Available in English.

Horvath, Enikd, Zukani, Monwabisi, Eppel, Desmond, Kays, Monica, Konare,
Abdoul, Park, Yeora S., Pischalnikova, Ekaterina Y., Stankard, Nathaniel, and
Zingher, Tally, in collaboration with Barad, Elizabeth and Slattery, Elisa, Gender-
Based Violence Laws in Sub-Saharan Africa (2007), prepared for the Committee
on African Affairs of the New York City Bar as part of a pro bono project by The
Cyrus R. Vance Center for International Justice Available in English.

International Centre for Criminal Law Reform and Criminal Justice Policy, Model
Strategies and Practical Measures on the Elimination of Violence Against
Women in the Field of Crime Prevention and Criminal Justice: Resource Manual,
March 1999; available in English and Russian.

Jivan, Vedna, and Forster, Christine, UNDP Pacific Centre and UNIFEM,
Translating CEDAW into Law: CEDAW Legislative Compliance in Nine Pacific
Island Countries (2007). Available in English.

Kuriansky, Joan A., Ed., and Little, Kristin, Project Coordinator, Assessing
Justice System Response to Violence Against Women: A Tool for Law
Enforcement, Prosecution and the Courts to Use in Developing Effective
Responses, 1998, Battered Women’s Justice Project, National Resource Center
on Domestic Violence. Available in English.

Ministry of Children & Family Development, British Columbia, Canada, Best
Practice Approaches: Child Protection and Violence Against Women (2010).
Available in English.

National Advisory Council on Violence Against Women and the Violence Against
Women Office, The Toolkit to End Violence Against Women (2001). Available in

English.

National Council of Juvenile and Family Court Judges, USA, Effective
Intervention in Woman Battering & Child Maltreatment Cases: Guidelines for
Policy and Practice, 1999. Available in English.

National Council of Juvenile and Family Court Judges, Family Violence: A Model
State Code, 1994. Available in English.

National Council of Juvenile and Family Court Judges, USA, Publications of the
Family Violence Department, including model legislation, court practice and
collaboration practice; available in English.
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http://pacific.unifem.org/documents/TranslatingCEDAWIntoLaw.pdf
http://www.vaw.umn.edu/documents/promise/pplaw/pplaw.html
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Nikoli¢-Ristanovi¢, V., and Dokmanovi¢, M., International Standards on Domestic
Violence and Their Implementation in the Western Balkans (2006). Available in English.

National Council to Reduce Violence against Women and their Children,
Australia, Domestic Violence Laws in Australia (2009). Available in English.

OSCE, Bringing Security Home: Combating Violence Against Women in the
OSCE Region. A Compilation of Good Practices (2009). Available in English;
Montenegrin; or Russian.

Parliamentary Assembly of the Council of Europe, Handbook for
Parliamentarians: Parliaments United in Combating Domestic Violence Against
Women, 2006. Available in English.

Pence, Ellen, and Eng, Denise, The Saint Paul blueprint for safety: An
Interagency Response to Domestic Violence Crimes (2009). Available in English.

The Advocates for Human Rights, Stop Violence against Women website,
Drafting Domestic Violence Laws. Available in English.

The Advocates for Human Rights, Stop Violence against Women website,
PowerPoint on Drafting Domestic Violence Laws; available in English.

UNIFEM, Domestic Violence Legislation and its Implementation: An Analysis for
ASEAN Countries Based on International Standards and Good Practices, 2009.
Available in English.

UNIFEM Central and Eastern Europe, Ending Domestic Violence in Southeast
Europe and Turkey: Towards a Regional Strategy for Action, 2007. Available in English.

United Nations, 1996 United Nations Report of the Special Rapporteur on violence
against women, its causes and consequences, a framework for model legislation
on domestic violence, 1996, E/CN.4/1996/53/Add.2 (abbreviated as UN Model
Framework). Available in Arabic, English, French, Mandarin, Russian, and Spanish.

United Nations, The UN Secretary-General’s database on violence against
women is an excellent source for laws, action plans, administrative provisions,
and more from many countries on violence against women; available in English.

United Nations Commission on Crime Prevention and Criminal Justice, Report of
the Intergovernmental Expert Group Meeting to Review and Update the Model
Strategies and Practical Measures on the Elimination of Violence against Women
in the Field of Crime Prevention and Criminal Justice, March 2009. Available in

English.

United Nations Department of Economic and Social Affairs Division for the
Advancement of Women, Handbook for leqislation on violence against women
(2009). Available in Arabic, English; French; Mandarin; Spanish; and Russian.

o A PowerPoint presentation on the handbook is available in English.
o A video dialogue between two experts discussing the handbook is
available in English.

USAID, Toolkit for Integrating Domestic Violence Activities into Programming in
Europe and Eurasia, 2009. Available in English.
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http://www.osce.org/item/38013.html
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http://www.stopvaw.org/sites/3f6d15f4-c12d-4515-8544-26b7a3a5a41e/uploads/Ending_DV_in_SEE_and_Turkey__UNIFEM_.pdf
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http://www.un.org/womenwatch/daw/vaw/handbook/Handbook%20for%20legislation%20on%20VAW%20(Chinese).pdf
http://www.un.org/womenwatch/daw/vaw/handbook/Handbook-for-legislation-on-VAW-(Spanish).pdf
http://www.un.org/womenwatch/daw/vaw/handbook/Handbook%20for%20legislation%20on%20VAW%20(Russian).pdf
http://www.un.org/womenwatch/daw/vaw/handbook/Handbook%20for%20legislation%20on%20vaw.ppt
http://www.un.org/womenwatch/daw/vaw/v-handbook.htm
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Sexual Assault

Overview
Criminal law on sexual assault

Rights of survivors

Survivor services

Other legal issues in sexual assault cases

Resources

Overview

Core elements of legislation on sexual assault

The following elements should be established as the core elements of any sexual assault
law. Each element is discussed in detail starting with Definition of sexual assault, below:

A definition of sexual assault which is not framed as a crime of honor or morality;
A definition of sexual assault that does not require penetration or force;
Prohibition of mitigating factors such as intoxication of perpetrator;

Provision for enhanced penalties for aggravating circumstances such as the
threat or use of force, or the age or disability of survivor;

Criminalization of sexual assault within an intimate relationship;

Burden on accused to prove consent;

Provision for a broad range of circumstances in which consent is immaterial,
such as sexual assault by an individual in a position of authority such as in a
correctional facility or by individuals in certain professional relationships to the
survivor such as an ongoing psychotherapist-patient relationship;

Provision for a broad range of coercive circumstances around consent such as
intimidation or fraud;

Prohibition of requirement of corroboration of survivor’s evidence;

Prohibition of introduction of survivor's sexual history as evidence at all phases of
civil or criminal trial where it is unrelated to the case;

Prohibition on use of mediation at all stage of the process;

Prohibition of perpetrators from possessing firearms;

Fully developed emergency and long-term order for protection remedies and no
contact order remedies;

Criminalization of violation of orders for protection and no contact orders;
Provision for support services such as counseling and medical treatment to
survivors at all stages of process; and

Mandated training for law enforcement, judicial, medical, and social service
professionals.
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Sources of international law

These international statements of law and principle provide a foundation for the right to
be free from sexual assault.

The Universal Declaration of Human Rights, 1948, states that “Everyone has the
right to life, liberty and security of person” in Article 3. In Article 7, it states that
“All are equal before the law and are entitled without any discrimination to equal
protection of the law.” In Article 8, it declares that “Everyone has the right to an
effective remedy by the competent national tribunals for acts violating the
fundamental rights granted him by the constitution or by law.”

The International Covenant on Civil _and Political Rights (1966) prohibits
discrimination on the basis of sex, and mandates states parties to “...ensure that
any person whose rights or freedoms as herein recognized are violated shall
have an effective remedy.” Article 2 It states that “[n]Jo one shall be subjected to
torture or to cruel, inhuman or degrading treatment or punishment.” Article 7. In
Article 9, it states that that “[e]veryone has the right to liberty and security of
person.”

The International Covenant on Economic, Social and Cultural Rights (1976)
declares that states parties must “...ensure the equal right of men and women to
the enjoyment of all economic, social and cultural rights set forth [therein].” Article
3

The Convention of the Elimination of All Forms of Discrimination Against Women
(CEDAW), 1979, defines discrimination against women as:

"...any distinction, exclusion or restriction made on the basis of sex which has the
effect or purpose of impairing or nullifying the recognition, enjoyment or exercise
by women, irrespective of their marital status, on a basis of equality of men and
women, of human rights and fundamental freedoms in the political, economic,
social, cultural, civil or any other field." (Article 1)

State parties to CEDAW must eliminate this discrimination by adopting
“...appropriate legislative and other measures, including sanctions where
appropriate...” and must agree “To establish legal protection of the rights of
women on an equal basis with men and to ensure through competent national
tribunals and other public institutions the effective protection of women against
any act of discrimination...” (Article 2)

The Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (1984) includes in its broad definition of torture
“...when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official
capacity.” (Article 1) In Article 2, the Convention states that “[e]lach State Party
shall take effective legislative, administrative, judicial or other measures to
prevent acts of torture in any territory under its jurisdiction.” In Article 4, crimes of
torture are linked to the criminal law of a state:
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1. Each State Party shall ensure that all acts of torture are offences under its
criminal law. The same shall apply to an attempt to commit torture and to an act
by any person which constitutes complicity or participation in torture.

2. Each State Party shall make these offences punishable by appropriate
penalties which take into account their grave nature.

In General Recommendation 19 (1992), the Committee on the Elimination of
Discrimination Against Women interpreted the term “discrimination” used in
CEDAW to include gender-based violence by stating that it is

“...violence that is directed against a woman because she is a woman or that
affects women disproportionately. It includes acts that inflict physical, mental or
sexual harm or suffering, threats of such acts, coercion and other deprivations of
liberty. Gender-based violence may breach specific provisions of the Convention,
regardless of whether those provisions expressly mention violence.” Paragraph 6

Paragraph 7 states: “Gender-based violence, which impairs or nullifies the
enjoyment by women of human rights and fundamental freedoms under general
international law or under human rights conventions, is discrimination within the
meaning of Paragraph 1 of the Convention,” and goes on to enumerate these
rights and freedoms, including:

b) The right not to be subject to torture or to cruel, inhuman or degrading
treatment or punishment;... and

(d) The right to liberty and security of person;

In Paragraph 9 the Committee declared that “Under general international law and
specific human rights covenants, States may also be responsible for private acts
if they fail to act with due diligence to prevent violations of rights or to investigate
and punish acts of violence, and for providing compensation.”

It also rejects customary or religious justifications for gender-based violence:

“Traditional attitudes by which women are regarded as subordinate to men or as
having stereotyped roles perpetuate widespread practices involving violence or
coercion, such as family violence and abuse, forced marriage, dowry deaths,
acid attacks and female circumcision. Such prejudices and practices may justify
gender-based violence as a form of protection or control of women. The effect of
such violence on the physical and mental integrity of women is to deprive them
the equal enjoyment, exercise and knowledge of human rights and fundamental
freedoms.” Paragraph 11

The Committee recognized the dangers presented to women where there is war
or conflict in Paragraph 16: “Wars, armed conflicts and the occupation of
territories often lead to increased prostitution, trafficking in women and sexual
assault of women, which require specific protective and punitive measures.”
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Finally, the Committee recommended that “States parties should ensure that
laws against family violence and abuse, rape, sexual assault and other gender-
bases violence give adequate protection to all women and respect their integrity
and dignity...” 24(b)

The United Nations Declaration on the Elimination of Violence against Women,
(DEVAW) 1993, acknowledged that the root cause of violence against women is
the subordinate status of women in society by stating that:

“...violence against women is a manifestation of historically unequal power
relations between men and women, which have led to domination over and
discrimination against women by men and to the prevention of the full
advancement of women, and that violence against women is one of the crucial
social mechanisms by which women are forced into a subordinate position
compared with men...” Preamble

DEVAW also links violence to especially vulnerable women:

“...some groups of women, such as women belonging to minority groups,
indigenous women, refugee women, migrant women, women living in rural or
remote communities, destitute women, women in institutions or in detention,
female children, women with disabilities, elderly women and women in situations
of armed conflict, are especially vulnerable to violence..., Preamble

It exhorts states to action in Article 4: “States should condemn violence against
women and should not invoke any custom, tradition or religious consideration to
avoid their obligations with respect to its elimination. States should pursue by all
appropriate means and without delay a policy of eliminating violence against
women...” including, inter alia:

(c) Exercise due diligence to prevent, investigate and, in accordance with
national legislation, punish acts of violence against women, whether those acts
are perpetrated by the State or by private persons;

(d) Develop penal, civil, labour and administrative sanctions in domestic
legislation to punish and redress the wrongs caused to women who are
subjected to violence; women who are subjected to violence should be provided
with access to the mechanisms of justice and, as provided for by national
legislation, to just and effective remedies for the harm that they have suffered,;
States should also inform women of their rights in seeking redress through such
mechanisms;...

() Develop, in a comprehensive way, preventive approaches and all those
measures of a legal, political, administrative and cultural nature that promote the
protection of women against any form of violence, and ensure that the re-
victimization of women does not occur because of laws insensitive to gender
considerations, enforcement practices or other interventions;...
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(i) Take measures to ensure that law enforcement officers and public officials
responsible for implementing policies to prevent, investigate and punish violence
against women receive training to sensitize them to the needs of women...”

The United Nations Security Council has addressed sexual violence against women
in conflict situations by enacting specific resolutions:

Security Council Resolution 1325 (2000) called on member states to incorporate
a “gender perspective” and increase the equal participation of women in the
“‘prevention and resolution of conflicts” and in the “maintenance and promotion of
peace and security.” It calls upon parties involved in armed conflict to abide by
international laws that protect the rights of civiian women and girls and to
incorporate policies and procedures that protect women from gender-based
crimes such as rape and sexual assault.

Security Council Resolution 1820 (2008) called for an end to the use of brutal
acts of sexual violence against women and girls as a tactic of war and an end to
impunity of the perpetrators. It requested the Secretary-General and the United
Nations to provide protection to women and girls in UN-led security endeavors,
including refugee camps, and to invite the participation of women in all aspects of
the peace process.

Security Council Resolution 1888 (2009) detailed measures to further protect
women and children from sexual violence in conflict situations, such as asking
the Secretary-General to appoint a special representative to coordinate the
mission, to send a team of experts to situations of particular concern, and to
mandate peacekeepers to protect women and children.

Security Council Resolution 1889 (2009) reaffirmed Resolution 1325, condemned
continuing sexual violence against women in conflict situations, and urged UN
member states and civil society to consider the need for protection and
empowerment of women and girls, including those associated with armed
groups, in post-conflict programming.

The UN Secretary-General appointed a Special Representative on Sexual Violence
in Conflict in 2010.

International Statutes and Jurisprudence on Sexual Violence

The Rome Statute of the International Criminal Court (2002) established the
International Criminal Court to deal with the most serious crimes of concern to
the international community. Its preamble declares that is the duty of every state
to exercise its criminal jurisdiction over those responsible for international crimes.
In Article 7(1)(g), the Rome Statute identifies rape, sexual slavery, enforced
prostitution, forced pregnancy, enforced sterilization, or any other form of sexual
violence of comparable gravity as crimes against humanity when committed as
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part of a widespread or systematic attack directed against any civilian population.
The acts are classified as war crimes under Article 8.

The United Nations Security Council created the International Criminal Tribunal
for Rwanda to adjudicate cases of sexual violence during the Rwandan
genocide. One case in particular created important jurisprudence on sexual
violence in situations of conflict. In Prosecutor v. Akayesu (1998), the
International Criminal Tribunal for Rwanda (ICTR) convicted a Rwandan official
of mass rape and sexual mutilation on the basis of his actions in his official
capacity, not as an individual perpetrator. The Tribunal also broadened the
definition of rape beyond that found in the national laws:

The Tribunal considers that rape is a form of aggression and that the central
elements of the crime of rape cannot be captured in a mechanical description of
objects and body parts...Like torture, rape is used for such purposes as
intimidation, degradation, humiliation, discrimination, punishment, control or
destruction of a person. Like torture, rape is a violation of personal dignity, and
rape in fact constitutes torture when it is inflicted by or at the instigation of or with
the consent or acquiescence of a public official or other person acting in an official
capacity. Para 687

The case also included a comprehensive definition of sexual violence. See: Case
Study on Prosecutor v. Akayesu, below.

(See: Gender-Based Violence Laws in Sub-Saharan Africa (2007).)

Regional Treaties (selected examples)

The American Declaration of the Rights and Duties of Man (1948) declares that
“Every human being has the right to life, liberty and the security of his person.”
Article 1. In Article V, it states that “Every person has the right to the protection of
the law against abusive attacks upon his honor, his reputation, and his private
and family life.” The Declaration also states that “Every person may resort to the
courts to ensure respect for his legal rights.” Article XVIII.

The Inter-American Convention on the Prevention, Punishment and Eradication
of Violence Against Women (1994) (Convention of Belém do Para) states that
women have “the right to be free from violence in both public and private
spheres.” Article 3 It declares that a woman has “The right to simple and prompt
recourse to a competent court for protection against acts that violate her
rights...”Article 4 (g) States parties must exercise due diligence to prosecute,
punish and prevent such violence, and “...include in their domestic legislation
penal, civil, administrative and any other type of provisions that may be needed
to prevent, punish and eradicate violence against women and to adopt
appropriate administrative measures where necessary...” Article 7
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The Protocol to the African Charter on Human and Peoples’ Rights on the Rights
of Women in Africa (2003) (The Maputo Protocol) states that:

“States Parties shall adopt and implement appropriate measures to ensure the
protection of every woman’s right to respect for her dignity and protection of
women from all forms of violence, particularly sexual and verbal violence.”
(Article 3)

The Maputo Protocol also mandates states parties to “enact and enforce laws to
prohibit all forms of violence against women including unwanted or forced sex
whether the violence takes place in private or public...” Article 4(a) It offers
special recognition of the vulnerability of women in situations of armed conflict in
Article 11, including the following:

“States Parties undertake to protect asylum seeking women, refugees, returnees
and internally displaced persons, against all forms of violence, rape and other
forms of sexual exploitation, and to ensure that such acts are considered war
crimes, genocide and/or crimes against humanity and that their perpetrators are
brought to justice before a competent criminal jurisdiction.”

In the Declaration on the Elimination of Violence Against Women in the ASEAN
Region, (2004) states parties agree:

“To enact and, where necessary, reinforce or amend domestic legislation to
prevent violence against women, to enhance the protection, healing, recovery
and reintegration of victims/survivors, including measures to investigate,
prosecute, punish and where appropriate rehabilitate perpetrators, and prevent
re-victimisation of women and girls subjected to any form of violence, whether in
the home, the workplace, the community or society or in custody...” Section 4

Contents of legislative preamble

The legislative preamble sets the stage for the entire piece of legislation. The following
elements are important to a strong and inclusive legislative preamble:

State that the root cause of violence is the subordinate status of women and girls
in society. See: General Recommendation 19, Paragraph 11. The UN Secretary-
General’s study on violence against women (2006) states: “The pervasiveness of
violence against women across the boundaries of nation, culture, race, class and
religion points to its roots in patriarchy- the systemic domination of women by
men.” Part lll, B 1 para.69.

See: Council of Europe Recommendation Rec(2002)5; Handbook for legislation
on violence against women, (hereinafter UN Handbook) 3.1.1; Model Strategies
and Practical Measures on the Elimination of Violence Against Women in the
Field of Crime Prevention and Criminal Justice: Resource Manual, p. 9
(hereinafter Model Strategies); and Annex to General Assembly resolution 52/86.
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Define discrimination against women and girls as a restriction based upon sex
which impairs the rights of women and girls. (See: UN Handbook 3.1.1)

State that the purpose of the legislation is to criminalize violence against all women
and girls. (See: UN Handbook 3.1.2 and 3.1.3.) General Recommendation 19 24
(b) states:

(b) States parties should ensure that laws against family violence and abuse,
rape, sexual assault and other gender-based violence give adequate
protection to all women, and respect their integrity and dignity...”
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CASE STUDY: “Maze of Injustice,” a report on the inadequate state response to
sexual violence against indigenous women in the United States, and a
Promising Response.

In 2007, Amnesty International published a report on the state response to sexual
violence against indigenous women in the United States. The report found that
legislation in the US does not protect indigenous women from domestic violence and
sexual assault. The marginalization of indigenous women has resulted in a system
that ignores their human rights.

Indigenous women in the United States experience sexual violence at a much higher
rate than other US women: more than one in three indigenous women will be raped
during their lifetime, compared to one in five women in the US. The report found that
this sexual violence is under-reported and when reported, is often not prosecuted.
There is evidence that the majority of perpetrators are non-indigenous and that the
assaults are committed with a high degree of violence. Victims do not receive
adequate assistance, redress and reparations. The report noted that indigenous
women experience this violence as a direct result of the discrimination and violence
at the root of the indigenous experience in USA history.

Indian tribal law is a separate system that interacts with US federal and state laws in
a complex manner. These jurisdictional issues have been a substantial barrier to
perpetrator prosecution and to an adequate response to victims of sexual assault.
And, the US government has limited the effectiveness of the tribal government
system by underfunding its operation, by not allowing non-Indian suspects to be
prosecuted in the tribal system, and by limiting any sentence a perpetrator receives
under the tribal system to one year. Thus indigenous victims of sexual assault do not
achieve adequate redress in the US federal or state justice systems or the tribal law
system. The report stated:

“Impunity for perpetrators and indifference toward survivors contribute to a climate
where sexual violence is seen as normal and inescapable rather than criminal, and
where women do not seek justice because they know they will be met with inaction.” p. 9

Key recommendations for the US government include: instituting plans of action to
stop sexual violence against indigenous women; recognizing the jurisdiction of tribal
courts on tribal land; supporting the development of the tribal courts; and improving
the response of law enforcement to reports of sexual violence against indigenous
women. (p.12-13)

Responding to the report and continued advocacy by tribal leaders and
organizations, Native American and Alaska Native women, the Tribal Law and Order
Act of 2010 was passed by Congress in July 2010. The Act includes measures aimed
to improve division of responsibility, coordination and communication among Federal,
State, tribal, and local law enforcement agencies; reduce the prevalence of domestic
and sexual violence against Native American and Alaska Native women; prevent
substance abuse (drug and alcohol) on Native American territory; and expand and
strengthen crime-related data collection and information sharing on among Federal,
State, and tribal officials.
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Exclude customary or religious justifications for sexual violence. (See: UN
Handbook 3.1.5; and Declaration on the Elimination of Violence against Women,
1993, A/RES/48/, Article 4.)

State that existing laws that are in conflict with new laws on violence against
women and girls, including those in multiple legal systems, should be modified.
(See: Good practices in legislation on “harmful practices” against women, (2009),
3.1.1)

Ensure that a case which has been processed under a religious or customary
judicial system may still be brought under the state’s formal justice system. (See:
UN Handbook 3.1.5.)

Affirm the duty of the state to prevent, investigate and punish sexual assault.
See: Inter-American Convention on the Prevention, Punishment and Eradication of
Violence Against Women, (“Convention of Belém do Para”) Article 7; Declaration
on the Elimination of Violence against Women, 1993, A/RES/48/, Atrticle 4.

Many states reflect these principles in their preamble or introductory language in
criminal codes.

For example, the Criminal Law (Sexual Offences and Related Matters)
Amendment Act (No. 32) (2007) of South Africa includes the following in the
preamble to its legislation:

‘WHEREAS several international legal instruments, including the United Nations
Convention on the Elimination of all Forms of Discrimination Against Women,
1979, and the United Nations Convention on the Rights of the Child, 1989, place
obligations on the Republic towards the combating and, ultimately, eradicating of
abuse and violence against women and children; AND WHEREAS the Bill of
Rights in the Constitution of the Republic of South Africa, 1996, enshrines the
rights of all people in the Republic of South Africa, including the right to equality,
the right to privacy, the right to dignity, the right to freedom and security of the
person, which incorporates the right to be free from all forms of violence from
either public or private sources, and the rights of children and other vulnerable
persons to have their best interests considered to be of paramount importance,
BE IT THEREFORE ENACTED...”

And, the Criminal Code (2004) of Turkey, in Article 3, “The Principle of Equal
Treatment before the Law” states that:

In the implementation of the Penal Code no one shall receive any privilege and
there shall be no discrimination against any individual on the basis of their race,
language, religion, sect, nationality, colour, gender, political (or other) ideas and
thought, philosophical beliefs, ethnic and social background, birth, economic and
other social positions. Article 3
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e The Crimes Act (1958) of Victoria, Australia, has incorporated the following
guiding principles into its Crimes Act:

37B. Guiding principles
It is the intention of Parliament that in interpreting and applying Subdivisions
(8A) to (8G), courts are to have regard to the fact that-
(a) there is a high incidence of sexual violence within society; and
(b) sexual offences are significantly under-reported; and

(c) a significant number of sexual offences are committed against women,
children and other vulnerable persons including persons with a cognitive
impairment; and

(d) sexual offenders are commonly known to their victims; and

(e) sexual offences often occur in circumstances where there is unlikely to be
any physical signs of an offence having occurred.

Criminal law on sexual assault

Definition of sexual assault
The definition of sexual assault should state that:
e Itis an act of physical or sexual violence against a person.

e The victims and perpetrators should not be gender-specific. (See Model
Strategies, p. 18; and the Combating of Rape Act, No 8, (2000) of Namibia 2(1).)

e |tis a violation of a person’s bodily integrity and sexual autonomy. For example,
the Criminal Code (1974) of Papua New Guinea states that:

1) A person who, without a person’s consent —
(a) touches, with any part of his body, the sexual parts of that other
person; .

(b) compels another person to touch, with any part of this body, the
sexual parts of the accused person’s own body, is guilty of a crime of
sexual assault. Sec. 349

e Itis not a violation of morals or decency, or a crime against the family. (See: UN
Handbook 3.4.3.1 and Council of Europe Recommendation Rec(2002)5, #34)

e Proof of force is not required. See Element of force, below.
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e Proof of penetration is not required. For example, the Penal Code (2004) of
Turkey has two categories of offences against sexual integrity; one that does not
involve penetration and one that does:

Offences against Sexual Integrity; Sexual assault

ARTICLE 102- (1) The perpetrator who violates the physical integrity of
another person by means of sexual conduct shall be imprisoned for a term of
two to seven years upon the complaint of the victim.

(2) Where the act is committed by means of inserting an organ or a similar
object to the body, the perpetrator shall be imprisoned for a term of seven to
twelve years.”

CASE STUDY: Prosecutor v. Akayesu (1998)
broadens definition of sexual violence.

In Prosecutor v. Akayesu (1998), the International Criminal Tribunal for Rwanda
(ICTR) convicted a Rwandan official, on the basis of his actions and failure to act in
his official capacity of mass rape, forced public nudity, and sexual mutilation of Tutsi
women.

The ICTR broadened the definition of rape beyond that found in the national laws,
and offered this comprehensive definition of sexual violence: “...any act of a sexual
nature which is committed on a person under circumstances which are coercive.
Sexual violence is not limited to physical invasion of the human body and may
include acts which do not involve penetration or even physical contact.” Para. 688

Element of force

Legislation on sexual assault should not include a requirement of force or violence. A
separate provision should address rape with force. See Aggravating circumstances
below.

Mitigating factors

Legislation should clarify that it is no defense that the perpetrator believed that the
survivor was not a minor; it is no defense that an underage person consented; and it is
no defense that the perpetrator was intoxicated. (See: Model Strategies 7(e), p. 34.)

False declarations of sexual assault

Legislation should not include a provision criminalizing the false declaration of a rape or
sexual assault. Such provisions provide strong disincentives for victims to report the
crime. In addition, some states may then accuse the victim of extra-marital sexual
conduct. False allegations are commonly dealt with in other areas of a state’s
legislation. (See: Gender-Based Violence Laws in Sub-Saharan Africa, p. 43)
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Aggravating circumstances

Legislation should include a description of aggravating circumstances. These circumstances
should result in increased penalties upon conviction. (See: UN Handbook, 3.11.1)

Examples of aggravating circumstances include:
e the age of the survivor;
relationship between perpetrator and survivor;
use or threat of use of violence;
if the survivor suffered mental or physical injury as a result of the assault;
multiple perpetrators or accomplices;
use or threat of use of weapons;
if the survivor is physically or mentally impaired; and
e multiple acts of sexual assault.

(See: UN Handbook 3.4.3.1; Gender-Based Violence Laws in Sub-Saharan Africa, p. 26.)

For example, the Crimes Act (1900) of New South Wales, Australia, includes the
following description of “aggravated sexual assault.”

61J Aggravated sexual assault

(1) Any person who has sexual intercourse with another person without the
consent of the other person and in circumstances of aggravation and who
knows that the other person does not consent to the sexual intercourse is liable
to imprisonment for 20 years.

(2) In this section, "circumstances of aggravation" means circumstances in which:

(a) at the time of, or immediately before or after, the commission of the offence,
the alleged offender intentionally or recklessly inflicts actual bodily harm on the
alleged victim or any other person who is present or nearby, or

(b) at the time of, or immediately before or after, the commission of the offence,
the alleged offender threatens to inflict actual bodily harm on the alleged victim
or any other person who is present or nearby by means of an offensive weapon
or instrument, or

(c) the alleged offender is in the company of another person or persons, or
(d) the alleged victim is under the age of 16 years, or

(e) the alleged victim is (whether generally or at the time of the commission of
the offence) under the authority of the alleged offender, or

(f) the alleged victim has a serious physical disability, or
(9) the alleged victim has a cognitive impairment, or

(h) the alleged offender breaks and enters into any dwelling-house or other
building with the intention of committing the offence or any other serious
indictable offence, or

(i) the alleged offender deprives the alleged victim of his or her liberty for a
period before or after the commission of the offence. Article 61J
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Promising practice: The Criminal Code Act (1974) of Papua New Guinea states
that circumstances of aggravation may include circumstances not described in the
legislation.

Sentencing for sexual assault should be graded based on harm. For example, Canada’s
approach provides for penalties that increase in severity for sexual assault, sexual
assault with a weapon, and sexual assault where in the perpetrator wounds, maims,
disfigures or endangers the life of the complainant/survivor. (See: Article 271 of
Canada, Criminal Code (R.S.C. 1985, c. C-46) as amended by R.S., 1985, c. 19 (3rd
Supp.), s. 10; 1994, c. 44, s. 19; Article 272 of Canada, Criminal Code (R.S.C. 1985, c.
46) as amended by 1995, c. 39, s. 145; 2008, c. 6, s. 28; 2009, c. 22, s. 10; Article 273
of Canada, Criminal Code (R.S.C. 1985, c. C-46) as amended by 1995, c. 39, s. 146;
2008, c. 6, s. 29; 2009, c. 22, s.11.)

Sexual assault of minors

Legislation should provide for aggravated sentences for sexual assault of a minor that
include sexual assaults of all persons under the age of 18. The legislation should not
include gradations in sentencing that result in lesser penalties for sexual assaults of
older teenagers. For example, the Act to Amend the Penal Code (2005) of Liberia states:

Rape is a felony of the first degree where:
The victim was less than 18 years of age at the time the offence was committed,; ...
Section 2, 14.70, 4 (a) (i).

Sexual assault of vulnerable populations

e Legislation should provide that the sexual assault of certain individuals in
vulnerable populations, such as women and children in situations of armed
conflict, women in custody, prostituted women, disabled or incapacitated women,
women who are being transported due to infirmity or disability, and children,
should constitute an aggravating factor in the sentencing phase of the
prosecution. Legislation should provide that law enforcement must investigate
and prosecute the case as with any other sexual assault.

e For example, the Criminal Code (1997) of the Republic of Kazakhstan states that
rape “with the use of conditions of social disaster, or in the course of mass
unrest,” shall receive a penalty which is increased by 3-5 years. Article 120(3)
The Criminal Code (2003) of the Federation of Bosnia and Herzegovina calls for
an increase in sentencing for those who commit rape “out of hatred on the
grounds of national or ethnic origin, race, religion, sex or language.” Article 203

(4)

e For a discussion of rape as a weapon of war and its consequences, see: “Now,
The World is Without Me”: An Investigation of Sexual Violence in Eastern
Democratic Republic of Congo (2010).
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(See also: The Advocates for Human Rights, StopVAW Sections: Sexual Assault and
Vulnerable Populations; Custodial Sexual Assault; Women with Disabilities; Sexual
Assault During Armed Conflict; and the United Nations, Model Strategies p. 22.)

The Crimes Act (1900) of New South Wales, Australia, includes a detailed definition
of a person who is cognitively impaired in its sexual assault statutes:

For the purposes of this Division, a person has a "cognitive impairment" if the
person has:

(a) an intellectual disability, or

(b) a developmental disorder (including an autistic spectrum disorder), or

(c) a neurological disorder, or

(d) dementia, or

(e) a severe mental illness, or

(f) a brain injury,
that results in the person requiring supervision or social habilitation in connection
withdaily life activities. Section 61H (1A)

Sexual assault within an intimate partner or marital relationship

e Legislation should specifically allow a husband or wife or intimate partner to be
charged with sexual assault of his or her partner, whether or not they were living
together at the time of the assault. Legislation should clarify that the existence of
an intimate partner relationship between the parties is not a defense. (See:
Article 278 of Canada, Criminal Code (R.S.C. 1985, c. C-46) as amended by
1980-81-82-83, c. 125, s. 19; UN Handbook 3.4.3.1; and Marital and Intimate
Partner Sexual Assault, StopVAW, The Advocates for Human Rights.)

For example, the Combating of Rape Act, No 8, (2000) of Namibia states that:

“No marriage or other relationship shall constitute a defence to a charge of rape
under this Act.” (Section 2 (3))

e See: Definition of domestic violence in the Domestic Violence section of this
Module which states: “Legislation should include the following provision in a
definition of domestic violence: “No marriage or other relationship shall constitute
a defence to a charge of sexual domestic violence under this legislation.” (See:
UN Handbook 3.4.3.1.)

e Legislation should not provide for less severe penalties for married offenders or
special procedural hurdles for married survivors. (See: “The Legal Response to
Violence against Women in the United States of America: Recent Reforms and
Continuing Challenges,” by Sally F. Goldfarb, a paper for the United Nations
expert group meeting on good practices in legislation on violence against
women, 2008.)
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CASE STUDY:
Council of Europe body adopts resolution condemning marital rape.

In September 2009, the Parliamentary Assembly of the Council of Europe adopted a
resolution recognizing rape as a serious criminal violation of women’s rights and
dignity, asking member states to extend their definitions of rape to include sexual
violence committed by a spouse or intimate partner. Resolution 1691 (2009) states:

It needs to be made clear that any woman can be raped, but no woman deserves
to be raped, and that consent is necessary for sexual intercourse every time,
whatever the relationship of the victim with the rapist. 4

The Parliamentary Assembly recommended that member states:

“... establish marital rape as a separate offence under their domestic law so as to
avoid any hindrance of legal proceedings, if they have not already done so; 5.3
[and]

penalise sexual violence and rape between spouses, cohabitant partners and ex-
partners, if they have not already done so; and consider whether the attacker’s
current or former close relationship with the victim should be an aggravating
circumstance...” 5.4

The resolution also recommends that member states ensure that their legislation on
rape and sexual violence reaches the highest possible standard, including providing
victim support services and avoiding re-victimizing survivors through the criminal
justice process.

(See: European Policy Action Centre on Violence against Women, "Council of
Europe Takes a Strong Position on Rape, Including Marital Rape" (22 January 2010);
and Resolution 1691 (2009), Parliamentary Assembly of the Council of Europe.)

Capacity to commit sexual assault

Legislation should not include a provision which states that a person is considered by
reason of age as being physically incapable of committing a sexual assault. (See: the
Criminal Law (Rape) (Amendment) Act of Ireland (1990), Section 6.)

Adultery

Legislation should require the repeal of any criminal offence related to adultery. In some
countries, a woman who is unable to prove a case of rape may be charged with
adultery. Adultery laws are often implemented only against women. (See: Good
practices in legislation on “harmful practices” against women, (2009), 3.3.3.3)

“Payback” rape or sexual assault

Legislation should provide that the rape or sexual assault of individuals to punish the
individual’s family or clan is an aggravated form of sexual assault which should be punished
in accordance with country laws on aggravated rape or sexual assault. Legislation should
require that exemption from punishment or reductions in sentence are prohibited. (Good
practices in legislation on “harmful practices” against women, (2009), 3.3.10.2.)
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Compelled sexual assault or rape

Legislation should criminalize the act of compelling a third party to commit a sexual
assault or rape and the act of compelling a third party to witness a sexual assault or
rape. Legislation should criminalize the act of compelled self-sexual assault. (See: the
Criminal Law (Sexual Offences and Related Matters) Amendment Act (No. 32) (2007) of

South Africa, Chapter 2.)

Sexual assaults which involve a means of recording

Legislation should include a provision for crimes due to the use of recording. For
example, the Criminal Code Act Compilation Act (1913) of Western Australia
states:
indecent act means an indecent act which is -
(&) committed in the presence of or viewed by any person; or
(b) photographed, videotaped, or recorded in any manner; to indecently
record means to take, or permit to be taken, or make, or permit to be made,
an indecent photograph, film, video tape, or other recording (including a
sound recording); (Chapter XXXI, 319 (1))

The New Jersey Code of Criminal Justice (1979), USA, includes a provision that
criminalizes the disclosure of recorded materials without consent:

c. An actor commits a crime of the third degree if, knowing that he is not
licensed or privileged to do so, he discloses any photograph, film, videotape,
recording or any other reproduction of the image of another person whose
intimate parts are exposed or who is engaged in an act of sexual penetration or
sexual contact, unless that person has consented to such disclosure. For
purposes of this subsection, "disclose” means sell, manufacture, give, provide,
lend, trade, mail, deliver, transfer, publish, distribute, circulate, disseminate,
present, exhibit, advertise or offer. Notwithstanding the provisions of subsection
b. of N.J.S.2C:43-3, a fine not to exceed $30,000 may be imposed for a violation
of this subsection. 2C:14-9

Sexual assault involving incest

Sexual assault in which a perpetrator assaults a person known to be related to
them, legitimately or otherwise, as ancestor, descendant, brother, sister, uncle,
aunt, nephew or niece, of whole or half blood, including the relationship of a
parent and child by adoption or stepparent and step-child, should be considered
aggravated sexual assault with enhanced penalties.

o For example, the Criminal Code (2004) of Turkey provides an increased
penalty for violating the physical integrity of another person by means of
sexual conduct if the offence is committed “Against a person of first, second
or third degree blood relation or a relative by marriage.” Article 102, (3) (c)

Consent should be irrelevant. (See: the Sexual Offences Act (1995) of Antigua
and Barbuda, Article 8 (2))
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Sexual assault as a tactic of war

Legislation should provide that sexual assaults which are perpetrated as part of a war or
a campaign should be prosecuted as aggravated sexual assaults with high penalties.

See: Case Study on Prosecutor v. Akayesu (1998), above.

Crimes committed in the name of “honour”

(See:

Legislation should eliminate any defense based on “honour”.

Legislation should require that perpetrators should not be exculpated or given
lesser sentences for crimes committed in the name of “honour.

Legislation should not allow the defense of provocation in crimes committed in
the name of “honour.”

Good practices in_legislation on “harmful practices” against women, (2009),

3.3.3.4 and see the section on Developing Legislation on Crimes Committed in the
Name of “Honour” in this Knowledge Module.)

Consent

Legislation should define consent as unequivocal and voluntary agreement. For
example, the Crimes Act (1900) of New South Wales, Australia, states the
following:

2) Meaning of consent A person "consents” to sexual intercourse if the person
freely and voluntarily agrees to the sexual intercourse.

The United Kingdom’s approach is to state that “...a person consents if he
agrees by choice, and has the freedom and capacity to make that choice.” See:
Sexual Offences Act (2003) of United Kingdom, Article 74.

Drafters should frame the issue of consent in a way that does not re-victimize the
survivor. The accused should be required to establish the steps taken to
ascertain whether the survivor was legally able to consent and in fact did
consent. (See: UN Handbook 3.4.3.1.) Proof of lack of consent is very difficult if a
survivor is not physically injured. The difficulty increases if the
complainant/survivor knows the perpetrator. (See: Model Strategies p. 19.)

A number of states include provisions describing circumstances in which, by
legislative definition, consent is immaterial. These should include cases where
the survivor is a minor or disabled, the accused is a psychotherapist or clergy
and the assault occurred in a psychotherapy or clergy counseling session or in
the context of an ongoing psychotherapist-patient or clergy-advisee relationship,
and other contexts which involve the abuse of a position of authority, such as in a
correctional facility.
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Legislation should also provide that any list of these circumstances should not be
limited to those described in the statute. For example, Article 273.1 (2) of
Canada, Criminal Code (R.S.C., 1985, c. C-46) as amended by 1992, c. 38, s. 1
states that no consent is obtained when:

(a) the agreement is expressed by the words or conduct of a person other than
the complainant; (b) the complainant is incapable of consenting to the activity; (c)
the accused induces the complainant to engage in the activity by abusing a
position of trust, power or authority; (d) the complainant expresses, by words or
conduct, a lack of agreement to engage in the activity; or (e) the complainant,
having consented to engage in sexual activity, expresses, by words or conduct, a
lack of agreement to continue to engage in the activity...

The law also states that:

(3) Nothing in subsection (2) shall be construed as limiting the circumstances in
which no consent is obtained. §273.1(3)

Promising practice: The Sexual Offence Special Provisions Act (1998) of
Tanzania includes the positions of traditional healer and religious leader in these
positions of authority. Part I, 4 (3) (d) and (e).

Consent under coercive circumstances

Legislation on consent under coercive circumstances should describe a broad
range of circumstances. Coercion can cover a wide range of behaviors, including
intimidation, manipulation, threats of negative treatment (withholding a needed
service or benefit), threats toward third parties, blackmail, and drug-facilitated
sexual assault.

o For example, the Combating of Rape Act, No 8, (2000) of Namibia includes
an extensive description of coercive circumstances:

... (2) For the purposes of subsection (1) “coercive circumstances” includes, but
is not limited to -

(a) the application of physical force to the complainant or to a person other than
the complainant;

(b) threats (whether verbally or through conduct) of the application of physical
force to the complainant or to a person other than the complainant;

(c) threats (whether verbally or through conduct) to cause harm (other than bodily
harm) to the complainant or to a person other than the complainant under
circumstances where it is not reasonable for the complainant to disregard the
threats;

(d) circumstances where the complainant is under the age of fourteen years and
the perpetrator is more than three years older than the complainant;
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(e) circumstances where the complainant is unlawfully detained;
(f) circumstances where the complainant is affected by -

(i) physical disability or helplessness, mental incapacity or other inability
(whether permanent or temporary); or

(i) intoxicating liquor or any drug or other substance which mentally
incapacitates the complainant; or

(iii} sleep, to such an extent that the complainant is rendered incapable of
understanding the nature of the sexual act or is deprived of the opportunity to
communicate unwillingness to submit to or to commit the sexual act;

(g) circumstances where the complainant submits to or commits the sexual act
by reason of having been induced (whether verbally or through conduct) by the
perpetrator, or by some other person to the knowledge of the perpetrator, to
believe that the perpetrator or the person with whom the sexual act is being
committed, is some other person;

(h) circumstances where as a result of the fraudulent misrepresentation of some
fact by, or any fraudulent conduct on the part of, the perpetrator, or by or on the
part of some other person to the knowledge or the perpetrator, the complainant is
unaware that a sexual act is being committed with him or her;

(i) circumstances where the presence of more than one person is used to
intimidate the complainant.

For other examples of legislation on coercive circumstances, see: the Criminal
Code (1974) of Papua New Guinea, Section 347A; the Sexual Offences Act
(2003) of Lesotho, Part I, 2 and Part Il 6; the Sexual Offences Act (2003) of
United Kingdom, Article 61.

(See: the UN Handbook 3.4.3.1; Consent, Force and Coercion, StopVAW, The
Advocates for Human Rights; and What is Sexual Assault, StopVAW, The Advocates
for Human Rights.)

Jury instructions on consent

Many states include a provision in their legislation that states that the judge in a
relevant case must instruct the jury regarding the issue of consent. For example,
the Criminal Code Act (1983) of the Northern Territory of Australia states:

192A Direction to jury in certain sexual offence trials

In a relevant case the judge shall direct the jury that a person is not to be
regarded as having consented to an act of sexual intercourse or to an act of
gross indecency only because the person:

(a) did not protest or physically resist;
(b) did not sustain physical injury; or
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(c) had, on that or an earlier occasion, consented to:
(i) sexual intercourse; or

(i) an act of gross indecency, whether or not of the same type, with the
accused.

The Crimes Act (1858) of Victoria, Australia, includes the following provisions in
its statute on jury direction on consent:

“...(d) that the fact that a person did not say or do anything to indicate free
agreement to a sexual act at the time at which the act took place is enough to
show that the act took place without that person’s free agreement;

(e) that the jury is not to regard a person as having freely agreed to a sexual act
just because-

(i) she or he did not protest or physically resist; or
(ii) she or he did not sustain physical injury; or

(i) on that or an earlier occasion, she or he freely agreed to engage in
another sexual act (whether or not of the same type) with that person, or a
sexual act with another person.”

Evidence

Legislation on criminal sexual assault should state that it is unlawful to require
corroboration of the survivor’'s evidence. (See: Criminal Code (1974) of Papua
New Guinea; UN Handbook 3.9.7.1.)

Legislation should create an assumption of the survivor's credibility. (See: UN
Handbook 3.9.7.1.)

Legislation should provide that a court may not distinguish between the weight
given to the testimony of a complainant, including a minor complainant, in a
sexual assault case and the weight given to the testimony of any other
witnesses. (See: Combating of Rape Act, No. 8, (2000) of Namibia, Art. 5;
Criminal Law (Sexual Offences and Related Matters) Amendment Act (No. 32)
(2007) of South Africa, Ch. 7, sec. 60; the Pennsylvania, USA Consolidated
Statutes Crimes and Offences Act (Title 18), 83106; and UN Handbook 3.9.7.1.)

Legislation should allow prosecution in the absence of a complainant/survivor
where the complainant/survivor is not able or does not wish to give evidence.
This is sometimes called absent victim prosecution. The complainant/survivor
should be kept informed of all stages of the court proceedings. (See: UN
Handbook 3.9.5.)

Legislation should prevent the introduction of the survivor’s sexual history in both
civil and criminal proceedings either during the trial or during the sentencing
phase where it is unrelated to the case (sometimes called a “rape shield law”).
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Many victims of rape and sexual assault have felt re-victimized when questioned
by defense attorneys about details of their private sexual conduct. Rape shield
laws are designed to prevent introduction of a victim’s sexual behavior that is
unrelated to the acts that are the subject of the legal proceedings. (See: UN
Handbook 3.9.7.2; Report of the Intergovernmental Expert Group Meeting to
Review and Update the Model Strategies and Practical Measures on the
Elimination of Violence against Women in the Field of Crime Prevention and
Criminal Justice, 15 (e); and “The Legal Response to Violence against Women in
the United States of America: Recent Reforms and Continuing Challenges,” by
Sally F. Goldfarb, a paper for the United Nations expert group meeting on good
practices in legislation on violence against women, 2008. p. 10.)

Canada’s approach is to state that:

The judge, under Canadian law, must determine that the evidence is about
specific incidents of sexual activity, is relevant to the issue at trial, and that it
has “significant probative value” that is not substantially outweighed by the
danger of prejudice to the proper administration of justice. Article 276 of
Canada, Criminal Code (R.S.C. 1985. c. C-46) as amended by R.S., 1985, c. 19

evidence that the complainant has engaged in sexual activity, whether with
the accused or with any other person, is not admissible to support an
inference that, by reason of the sexual nature of that activity, the
complainant

(a) is more likely to have consented to the sexual activity that forms the
subject-matter of the charge; or

(b) is less worthy of belief.

(3rd Supp.), s. 12; 1992, c. 38, s. 2; 2002, c. 13, s. 13.

See: Respect, Protect and Fulfill: Legislating for Women’s Rights in the Context of
HIV/AIDS (2009), Vol. 1, Module 1; available in English, p. 1-24, for additional
factors in determining admissibility of evidence.

o The Combating of Rape Act, No. 8, (2000) of Namibia states that no evidence
about the complainant’'s previous sexual activity may be allowed unless the
court determines that it:

(a) tends to rebut evidence that was previously adduced by the prosecution; or
(b) tends to explain the presence of semen or the source of pregnancy or
disease or any injury to the complainant, where it is relevant to a fact in
issue; or

(c) is so fundamental to the accused’s defence that to exclude it would
violate the constitutional rights of the accused:
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Provided that such evidence or questioning has significant probative value
that is not substantially outweighed by its potential prejudice to the
complainant’s personal dignity and right of privacy. Art. 18

Promising practice: USA Federal Rule of Evidence 412, which allows for rape
shield laws in both civil and criminal proceedings.

Legislation should provide that if late applications for admissibility of a victim’s
previous sexual history are allowed, an adjournment must occur in order that the
prosecution has the opportunity to explain the situation to the victim and to
review the state’s position on the relevancy of the evidence.

See more provisions on evidence in Rights of survivors.

Personal records

Legislation should provide that no records of personal information shall be admissible in
sexual assault proceedings, unless the survivor or witness to whom the record relates
has consented in writing to the disclosure of the personal record. Article 278.1 of
Canada, Criminal Code (R.S.C. 1985, c. C-46) as amended by 1997, c. 30, s. 1 defines

a “record” as follows:

‘record” means any form of record that contains personal information for which

there is a reasonable expectation of privacy and includes, without limiting the
generality of the foregoing, medical, psychiatric, therapeutic, counselling, education,
employment, child welfare, adoption and social services records, personal journals
and diaries, and records containing personal information the production or disclosure
of which is protected by any other Act of Parliament or a provincial legislature, but
does not include records made by persons responsible for the investigation or
prosecution of the offence.

Medical and forensic evidence

Legislation should mandate the timely testing, collection, and preservation of
medical and forensic evidence.

Legislation should state that a survivor, including a minor survivor, may receive a
medical and forensic examination regardless of whether or not the survivor
reports to law enforcement. In countries with mandatory reporting laws,
legislation should require mandatory reporters to provide a full explanation of
laws and policies to the survivor when a report is required.

For example, The Violence Against Women Act (2005) of the United States
requires states to certify that victims of sexual assault are not required "...to
participate in the criminal justice system or cooperate with law enforcement in
order to be provided with a forensic medical exam, reimbursement for charges
incurred on account of such an exam, or both." (42 U.S.C.A. § 3796gg-4 (d) (1)
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Legislation should state that the survivor, including a minor survivor, may be
examined and treated by a forensic doctor or other medical practitioner without
the consent of any other person.

Legislation should state when the survivor is referred for medical examination,
the examination should be done at the expense of the state. (See: Sexual
Offences Act (2003) of Lesotho, Part VI, 21 (1).)

Legislation should state that medical and forensic evidence are not required
for a sexual assault conviction.

Legislation should allow the presentation of expert testimony on common victim
behavior on this issue. Jurors who are exposed to relevant social and
psychological research on victim behavior can more accurately evaluate victim
credibility. For example, many jurors may not understand that it is common for
rape victims to not fight back during the rape, and to wait to report the rape.
Defense attorneys may pose this behavior as unusual for rape victims, thereby
undermining victim credibility. (See: Turning Mirrors Into Windows? Assessing
the Impact of (Mock) Juror Education in Rape Trials, 49 Brit. J. Criminology
(2009).)

For example, Pennsylvania, USA, has draft legislation as follows:

85920(2)(b): In an action subject to this [sexual assault] section
testimony by an expert qualified by the court regarding any recognized
and accepted form of post-traumatic stress disorder and any recognized
or accepted counterintuitive victim behavior shall be admissible.
Pennsylvania House Bill No. 2255, 2010 Session.

Legislation should require protocols to store unreported evidence. Legislation
should require that notice be given to the survivor regarding how long such
evidence will remain viable for a report, should the survivor decide to report.
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CASE STUDY- Human Rights Watch Report
Testing Justice: The Rape Kit Backlog in Los Angeles City and County

In 2009, Human Rights Watch released the report Testing Justice: The Rape Kit
Backlog in Los Angeles City and County. The report found that, as of March 1, 2009,
there were over 12,000 untested rape kits in storage facilities in these locations.
Rape kits are comprised of evidence which is carefully collected from the victim when
the rape is reported: DNA from every part of the victim’s body touched by the rapist;
photographs of injuries, including magnified photographs of tears or other injuries to
the victim’s genital area; fingernail scrapings; and blood and urine samples. This
evidence is sealed into a large envelope and stored with police. The evidence from
the kits may not only identify the assailant, it may corroborate future testimony about
the assault, or connect the assailant to other victims.

The report found that although victims may believe that the evidence is automatically
tested, and that no word from the police meant that they could not identify the
attacker, thousands of rape kits remained untested. In some cases, the kits are from
cases which are now past the 10-year statute of limitations for rape in California and
can no longer be prosecuted. Untested kits can also mean that rapists remain at
large.

The report revealed that although the police and sheriff's departments received
federal funds to address the backlog of untested kits, the number of untested kits
continued to grow. It found that officials sometimes delayed ordering kits to be tested
when they did not believe that a crime had occurred..

Human Rights Watch called upon the Los Angeles Police and Sheriff's Departments
to meet US obligations under international law and ensure justice to victims of sexual
violence by:
e Preserving every booked rape kit until it is tested.
e Enforcing policy which requires the testing of every booked rape kit.
¢ |dentifying resources needed to test each kit and pursuing investigative leads
from the kits.
e Prioritizing funding which is necessary to implement rape kit testing and
investigation of cases.
¢ Implementing a system to inform victims of the status of their rape kit test.

The Los Angeles law enforcement officials have agreed to test all rape kits in the
backlog and all those collected in the future.

(See: Sections on Rights of Survivors and Survivor Services, below.)
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Prompt complaint

Legislation should state that no adverse inference shall be drawn from a delay between
the act of violence and the reporting of the act of violence. The judicial officer should be
required by the legislation to so inform the jury.

For example, the Combating of Rape Act, No 8, (2000) of Namibia states:

7. In criminal proceedings at which an accused is charged with an offence of a
sexual or indecent nature, the court shall not draw any inference only from the length
of the delay between the commission of the sexual or indecent act and the laying of
a complaint. Sec. 7

(See also: the Criminal Law (Sexual Offences and Related Matters) Amendment Act
(No. 32) of South Africa, Section 59; and the UN Handbook, 3.9.6.)

Promising practice: The Sexual Offences Act (1992) of Barbados requires the
court to warn the jury if evidence is given or a question is asked that may suggest
that the complainant/survivor did not issue a complaint or delayed in making the
complaint. It requires the court to state that this does not necessarily indicate that the
allegation is false, and the court must inform the jury that there may be good reasons
why a victim of a sexual assault might hesitate to make, or might not make, a
complaint about the assault. (Article 29)

Mediation

Legislation should not allow mediation in cases of sexual assault at any stage of the
process. (See: UN Handbook, 3.9.1.)

Provocation

Legislation should not allow provocation as a defense to sexual assault. (See: Model
Strategies, 7(d) p. 33.)

Other means of reconciliation

Legislation should not allow perpetrators to avoid punishment by reaching an
agreement with the family of the victim/survivor or by providing the family with payment.
(See: Good practices in legislation on “harmful practices” against women (2010), 3.6.1;
Gender-Based Violence Laws in Sub-Saharan Africa, p. 32.)

Marriage between perpetrator and survivor

Legislation should remove any exemption from punishment for perpetrators of sexual
assault who marry the survivor. (See: Good practices in leqislation on “harmful
practices” against women (2010), 3.3.7.3.) Legislation should explicitly prohibit sexual
assault cases from being dismissed upon the marriage of the perpetrator and survivor.
Legislation should state that if a marriage occurs between the perpetrator and survivor,
the case should be examined and considered for prosecution as a forced marriage.

(See: The section on Forced and Child Marriage of this Knowledge Module.)
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Firearms restrictions

Legislation should prohibit or restrict the purchase, possession and use of firearms and
other regulated weapons by offenders convicted of sexual assault.

(See: Violence Prevention: the evidence (World Health Organization, 2009), which
states that when access to firearms is restricted lives, families, and costs are saved.)

Sentencing

Drafters should ensure that legislation on sexual assault contains sentencing
guidelines so that sentences for sexual assault are consistent country-wide and
are commensurate with the gravity of the crime. For example, see Sentencing
Guidelines for the United Kingdom on the Sexual Offences Act (2003) of United
Kingdom; and UN Handbook, 3.11.1. For a list of goals in sentencing, see:
Report of the Intergovernmental Expert Group Meeting to Review and Update the
Model Strategies and Practical Measures on the Elimination of Violence against
Women in the Field of Crime Prevention and Criminal Justice, March 2009, 17(a).

Legislation should state that evidence of prior acts of violence, including abuse,
stalking or exploitation, should be considered in the sentencing guidelines. (See:
Model Strategies, 7(f) p.34.)

Legislation should not contain lesser penalties for particular classifications of
survivors, such as prostituted women or non-virgins. (See: UN Handbook, 3.11.2.)

Plea agreements and bail or conditional pre-trial release decisions

Legislation should require that judicial officers who determine bail decisions that
allow the pre-trial release of an offender shall examine the dangers of each
particular case of sexual assault as to the individual survivor as well as society
and to delineate conditions designed for survivor safety. (See: The Toolkit to End
Violence Against Women, p. 13; and Lethality or risk assessments in the section
on Developing Legislation on Domestic Violence.)

For example the Criminal Procedure Code of Minnesota, USA states:

(&) When a person is arrested for a crime against the person, the judge before
whom the arrested person is taken shall review the facts surrounding the arrest
and detention. If the person was arrested or detained for committing a crime of
violence...the prosecutor or other appropriate person shall present relevant
information involving the victim or the victim's family’'s account of the alleged
crime to the judge to be considered in determining the arrested person's release.
The arrested person must be ordered released pending trial or hearing on the
person's personal recognizance or on an order to appear or upon the execution
of an unsecured bond in a specified amount unless the judge determines that
release (1) will be inimical to public safety, (2) will create a threat of bodily harm
to the arrested person, the victim of the alleged crime, or another, or (3) will not
reasonably assure the appearance of the arrested person at subsequent
proceedings. 8§629.715 Subdv.1(a)
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Legislation should require that plea agreements (allowing defendants to plead
guilty to a lesser charge) in sexual assault, harassment and stalking cases
should be carefully examined and decided with survivor safety the foremost
consideration. Besides the risk of flight, such factors as intimidation of the
survivor or the survivor's children and risk of harm to the same should be
considered. (See: The Toolkit to End Violence Against Women, p.13, p.16.)

Legislation should require that judicial officers receive input from the survivor
which is relevant to plea and bail consideration. See section on: Notification of
case progress and disposition.

Promising practice: The Sexual Offences Act (2003) of Lesotho states that in a balil
application proceeding, a complainant has the right to “request the prosecutor in the
proceedings to present any evidence to the court that may be relevant to any
question under consideration by the court in the proceedings. Part VII, 28 (2)

Roles and responsibilities of police

Legislation should provide that the responding officers shall provide the survivor
with transport to the forensic medical facility if needed.

Legislation should require that police coordinate with prosecutors, medical
support services, survivor support groups and advocacy agencies. (See: UN
Handbook, 3.2.4; and Violence Against Women in Melanesia and East Timor: A
Review of International Lessons, Ch. 5.)

For example, The Rape Victim Assistance and Protection Act (1998)of Philippines
states that:

Upon receipt by the police of the complaint for rape, it shall be the duty of the
police officer to:(a) Immediately refer the case to the prosecutor for
inquest/investigation if the accused is detained; otherwise, the rules of court
shall apply; (b) Arrange for counselling and medical services for the offended
party; and (c) Immediately make a report on the action taken. Section 4

Legislation should provide that police refer victims to coordinated sexual assault
response teams or programs to give survivors a broad range of necessary care
and services (legal, medical, and social services) and to increase the likelihood
that the assault can be successfully prosecuted. (See the section on Survivor
Services, below. See also: Sexual Assault Response Teams, The Advocates for
Human Rights, stopvaw.org website)

Legislation should require the development of police protocols that are centered
upon survivor safety and efficient, respectful investigation of sexual assaults.
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Legislation should require that police receive training on a regular basis on the
latest information about sexual assault survivors and the most respectful
methods of handling these trauma survivors. (See: "Sexual assault: key issues,"
Journal of the Royal Society of Medicine, Vol. 100 (2007). The lack of police
training can contribute to low rates of reporting. See: Africa for Women'’s Rights:
Ratify and Respect! Dossier of Claims (2010).)

Legislation should provide for the application of pro-arrest and pro-prosecution
policies in cases of sexual assault where there is probable cause that the crime
has occurred. (See: UN Handbook, 3.8.3.)

Legislation should state that police must develop protocols for survivor interview
and medical testing in order that the survivor may be questioned and examined
in a confidential, respectful and timely manner for successful evidence use at
trial. (See: Model Strategies, 8(b) p. 41, UN Handbook 3.8.)

Legislation should require police departments to regularly review sexual assault
cases to ensure compliance with procedures and to sanction officers as
necessary.

Legislation should require police to promptly complete detailed reports of sexual
assaults and to make them available to survivors, as reports aid survivors in
pursuing protection orders, civil remedies, immigration petitions, insurance
benefits, and compensation claims. (See: The Toolkit to End Violence Against
Women.)

Legislation should mandate specialized police units with specialized training on
sexual assault response and investigation. All-women sexual assault
investigative teams and police stations with dedicated rooms should be available
so that the survivor of a sexual assault is comfortable in speaking to police. (See:
Model Strategies p. 41 and The Toolkit to End Violence Against Women.)
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Promising practices:

Sierra Leone: The Sierra Leone police have established Family Support Units
(FSUs) in police stations throughout the country. The FSUs are comprised of
police who have been trained to work with victims of sexual violence. They
provide sensitive and appropriate assistance to victims, refer them to cost-free
medical care and legal services, and educate the public on all areas of gender-
based violence. Since the inception of FSUs, reports of sexual violence have
increased in Sierra Leone, and a UNICEF assessment found that the stigma
associated with sexual exploitation and abuse has been reduced. See: Women
Building Peace and Preventing Sexual Violence in Conflict-Affected Contexts: A

Review of Community-Based Approaches (2007), p. 11.

Philippines: The Rape Victim Assistance _and Protection Act (1998) of
Philippines states that:

where the investigation or medical or physical examination is being

It shall be the duty of the police officer or the examining physician, who must
be of the same gender as the offended party, to ensure that only persons
expressly authorized by the offended party shall be allowed inside the room

conducted.

For this purpose, a women’s desk must be established in every police
precinct throughout the country to provide a police woman to conduct
investigation of complaints of women rape victims. Section 4 (c)

Legislation should mandate the dedication of resources to police for investigation
of sexual assault cases so that cases are not under-funded or ignored as
‘domestic” cases.

See: CASE STUDY: Human Rights Watch Report: Testing Justice: The Rape Kit
Backlog in Los Angeles City and County, above.

Legislation should mandate that police response to sexual assault cases, and the
number of cases which are prosecuted, be reviewed by an independent task
force to take note of compliance with established procedures and of offender
accountability statistics. See Model Strategies, 8(e) p.44.

For example, The Kentucky Association of Sexual Assault Programs has
developed recommendations (PDF, 22 pages) for official responses to sexual
assault. Also, see: "Form for Evaluating Police Response to Rape and Sexual
Assault,” Women's Justice Centre

See: Protocols and Polices, StopVAW, The Advocates for Human Rights.
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Roles and responsibilities of prosecutors

Legislation should include pro-prosecution polices in cases of sexual assault.

Legislation should require prosecutor protocols that allow for prosecution of
offenders in the absence of the survivor.

Legislation should require prosecutor training in the use of physical evidence,
expert witnesses and other trial strategies to strengthen cases in which a victim
is unavailable to testify.

Legislation should require prosecutors to carefully consider all factors underlying
a survivor’'s hesitation or decision not to testify, including cultural and religious
beliefs, before forcing a survivor to testify.

Legislation should require prosecutors to receive training on the nature and
impact of sexual assault, harassment and stalking, factors that may affect a
survivor's willingness or ability to participate in a prosecution, and effective
prosecution strategies and approaches that support victim safety. The lack of
prosecutor training can contribute to low rates of reporting and prosecution. (See:
Africa for Women'’s Rights: Ratify and Respect! Dossier of Claims (2010))

Legislation should require prosecutors to consider victim impact statements in all
cases of sexual assault.

Legislation should require prosecutors to inform survivors of all aspects of the
prosecution of the case, including details about specific times and dates for
hearings.

Legislation should require prosecutors to inform survivors of available support
and protection mechanisms and opportunities to obtain restitution and
compensation.

Legislation should require prosecutors who drop cases of sexual assault to
explain to the survivor why the case was dropped. (See section on Rights of
Survivors, below.)

Legislation should require prosecutors to provide information to survivors about
civil remedies such as protective orders when prosecutors decline to prosecute.

For example, a 2009 Minnesota, USA law on victim notification states:
...c) Whenever a prosecutor notifies a victim of domestic assault, criminal

sexual conduct, or harassment under this section, the prosecutor shall also
inform the victim of the method and benefits of seeking an order for
protection [...Jor a restraining order [...] and that the victim may seek an
order without paying a fee. 8611A.0315 1(c).

Legislation should require prosecutors to avoid delays in completing the trial of
the offender.

(See: UN Handbook, 3.8.2 and 3.8.3; The Toolkit to End Violence Against Women; and
Prosecutor Protocols, StopVAW, The Advocates for Human Rights.)
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http://www.ncjrs.gov/app/Search/Abstracts.aspx?id=206041
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Treatment or diversion programs for perpetrators

Legislation should provide that if intervention, treatment or diversion programs (pretrial
diversion programs are alternatives to prosecution which seek to divert offenders with
no prior offences from traditional criminal justice processing into a program of
supervision and services) are prescribed for perpetrators, the operators of such
programs must work in close cooperation with survivor service providers to enable
constant feedback from the complainant/survivor about the recurrence of violence.
Legislation should provide that all sentences to alternative, treatment, or diversion
programs are to be handed down only in cases where there will be continuous
monitoring of the case by justice officials and survivor organizations to ensure the
survivor's safety and the effectiveness of the sentence. Legislation should require that
such alternative sentences be monitored and reviewed on a regular basis. Legislation
should require immediate reports to probation officers and police about recurring
violence. (See: UN Handbook 3.11.6; The Toolkit to End Violence Against Women, p. 14)

For example, the Criminalization of Violence against Women Law (2007) of Costa Rica
(Spanish only) includes detailed conditions on when alternative sentences may be
imposed, and on the alternatives which are available. Spain’s Organic Act 1/2004 of 28
December on Integrated Protection Measures against Gender Violence (2004) provides
for suspension of certain penalties (under two years in jail) if the perpetrator participates
in an intervention programme. (Article 35)

Sex offender registration

Legislation should require convicted sex offenders to register their location and
employment with law enforcement agencies upon release from incarceration. (See: the
Sexual Offences Act (2003) of United Kingdom, Sections 80 et. seq. The Criminal Law
(Sexual Offences and Related Matters) Amendment Act (No. 32) of South Africa
contains detailed provisions on establishing a National Register for Sex Offenders. Ch.
6. The Sexual Offences Act (No.3) (2006) of Kenya contains detailed provisions for
establishing a Register for Convicted Sex Offenders and contains Sexual Offences
(Dangerous Offenders DNA Data Bank) Regulations, 2008.)
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Rights of Survivors

Legislation should provide that survivors have the right not to be discriminated
against, at any step of the process, because of race, gender, or sexual
orientation. (See: UN Handbook, 3.1.3.)

Legislation should provide that the survivor may have access, free of cost, to a
sexual assault survivor advocate, who will be available to assist the survivor at all
steps of the legal and forensic process.

Legislation should provide that sexual assault survivor advocates may not
disclose any opinion or information received from or about the victim without the
consent of the victim. See: Law of Minnesota, USA, 8595.02 (2009). Minnesota
law provides a specific definition of a “sexual assault counselor” who may access
this privilege:

"Sexual assault counselor” for the purpose of this section means a person who
has undergone at least 40 hours of crisis counseling training and works under the
direction of a supervisor in a crisis center, whose primary purpose is to render
advice, counseling, or assistance to victims of sexual assault. Minn. Stat.
8595.02 (1) (k).

Legislation should provide survivors with free legal aid in all court proceedings,
with free court support, free access to interpreters and free translation of legal
documents, where requested or required. (See: The Rape Victim Assistance and
Protection Act (1998) of Philippines, Guanzon, Rowena V., “Laws on Violence
against Women in the Philippines” Expert paper prepared for the Expert Group
Meeting on good practices in legislation on violence against women 2008), p.12)

Legislation should provide for a comprehensive range of health services which
address the physical and mental consequences of the sexual assault. Legislation
should provide that a comprehensive range of health services is available within
one day’s travel to all citizens.

For example, in Africa for Women’s Rights: Ratify and Respect! Dossier of
Claims (2010), which summarizes the statutory laws, customary laws, traditions,
and practices on women’s human rights in over thirty African countries, the
authors noted that the unavailability of medical personnel contributed to the low
rate of reporting of rape in some countries.

Legislation should provide that victims who are minors have full access to a
comprehensive range of health services which address the physical and mental
consequences of the sexual assault without the consent of any other person.

Legislation should provide that access to these services need not occur within a
particular time frame and that access is not conditional in any respect.

» See: World Health Organization, “Guidelines for Medico-Legal Care for Victims of
Sexual Violence” (2003), available in English.
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Promising practice: The Amendment to the Criminal Procedure Code (2006) of
Austria entitles victims of sexual offences or dangerous threats, and their intimate
partner or relative who was a witness to the offence, to psychosocial and legal
assistance. The Code also authorizes funding to support court accompaniment for
victims.

Legislation should provide that the costs of medical examination to gather and
preserve evidence for criminal sexual conduct shall be paid for by a local
government body in which the sexual assault occurred. (See: Sexual Offences
Act (2003) of Lesotho, Part VI, 21 (1).)

Legislation should provide for cost-free and unconditional tests for sexually
transmitted diseases, for emergency contraception, pregnancy tests, abortion
services, or post-exposure prophylaxis (PEP) to all victims of sexual assault,
including minor victims of sexual assault. (See: Division of Reproductive Health,
Government of Kenya, National Guidelines Medical Management of Rape/Sexual
Violence (2004), p. 7.)

Post-exposure prophylaxis (PEP) is “short-term antiretroviral treatment to reduce
the likelihood of HIV infection after potential exposure, either occupationally or
through sexual intercourse.” From: World Health Organization. (See: Stefiszyn,
‘A Brief Overview of Recent Developments in Sexual Offences Legislation in
Southern Africa,” Expert paper prepared for the Expert Group Meeting on good
practices in legislation on violence against women, May 2008.)

For example, the law of Minnesota, USA, states that hospitals must offer
information and services to all female sexual assault victims on emergency
contraception:

(a) It shall be the standard of care for all hospitals that provide emergency care
to, at a minimum:

(1) provide each female sexual assault victim with medically and factually
accurate and unbiased written and oral information about emergency
contraception from the American College of Obstetricians and Gynecologists and
distributed to all hospitals by the Department of Health;

(2) orally inform each female sexual assault victim of the option of being provided
with emergency contraception at the hospital; and

(3) immediately provide emergency contraception to each sexual assault victim
who requests it provided it is not medically contraindicated and is ordered by
a legal prescriber...Minn.Stat.8§145.4712 (2009).

Promising practice: the Criminal Law (Sexual Offences and Related Matters)
Amendment Act (No. 32) of South Africa provides that when a survivor reports a

sexual assault to the police or a medical practitioner, the survivor must be informed of
the importance of obtaining PEP within 72 hours of the assault and of the need to
obtain information about sexually transmitted diseases. Ch. 5, 28 (3).
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Promising practices: The Kenyan Ministry of Health has issued National Guidelines
calling for the provision of PEP to victims of rape free of charge. See: Division of
Reproductive Health, Government of Kenya, National Guidelines Medical
Management of Rape/Sexual Violence (2004)

Legislation should provide for confidentiality of the survivor. She should have the
right to request that law enforcement withhold her identity from the public and
media. Legislation should give the prosecutor or judge the discretion not to
disclose identifying information about a witness or survivor.

Legislation should provide for specialized courts or special court procedures
which will ensure timely handling of sexual assault cases. (See: UN Handbook, 3.2.5)

Legislation should provide that courts minimize the number of times survivors
must testify, so that the survivor is not re-victimized/traumatized. (See: Johnson,
Funmi, “The Struggle for Justice: The State’s Response to Violence Against Women,”
Expert paper prepared for the Expert Group Meeting on good practices in
legislation on violence against women (2008), p.6, the Model Strategies,7(c) p.30)

For example, the Prevention and Elimination of Violence Against Women and
Gender Violence Law (2008) of San Marino provides that “[tjhe examination of
the victim in court [in preliminary proceedings] shall take place so as to avoid
having to repeat it. To this end, the Investigating Judge shall adopt any
appropriate measure, including having the examination videotaped.” Title Il, Art.23.

Legislation should provide that if the accused is not represented by counsel, the
survivor may not be examined, cross-examined, or re-examined by the accused,
but must be examined by another person appointed by the court. Legislation
should also provide that the court may order, in its discretion, that a withess may
not be examined, cross-examined, or re-examined by the accused, but may be
examined by another person appointed by the court. (See: Respect, Protect and
Fulfill: Legislating for Women’s Rights in the Context of HIV/AIDS (2009), Volume
1 Module 1, p. 1-38.)

Legislation should allow for courtroom closure if constitutionally possible. See:
The Rape Victim Assistance and Protection Act (1998) of Philippines, Section 5,
UN Handbook p. 3.9.4, Johnson, Funmi, “The Struggle for Justice: The State’s
Response to Violence Against Women,” Expert paper prepared for the Expert
Group Meeting on good practices in legislation on violence against women
(2008), p. 5

Legislation should provide that if testimony by alternate means is not feasible, the
survivor or witness can attain some protection within the structure of the court
appearance. Examples include: Police escorts to and from the hearings,
shielding the survivor’s appearance from the offender, separate waiting areas, in-
camera proceedings, witness protection boxes, closed circuit television, etc. See:
UN Handbook 3.9.4, Model Strategies 7(c) p. 31.
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For example, The Amendment to the Criminal Procedure Code (2006) of Austria
allows certain witnesses and victims who are very young or vulnerable to be
guestioned using audio and visual transmissions so they may not be re-victimized. §
165, § 250.

Promising practice: The Law_on Criminal Procedure (2004) of Montenegro
allows for a separate room for victim interrogation in the court process and also
that the victim has the right to have the proceedings conducted by a judge of the
same sex, if it is possible given the existing composition of court staff. Articles
101(5) and 58(4).

Legislation should provide that where safety cannot be guaranteed to the victim,
refusing to testify will not constitute a criminal or other offense. (See: Report of
the Intergovernmental Expert Group Meeting to Review and Update the Model
Strategies and Practical Measures on the Elimination of Violence against Women
in the Field of Crime Prevention and Criminal Justice, 15 (c).)

Legislation should allow a gag on all publicity about individuals involved in the
case and legislation should provide for sanctions in case of violations. (See: UN
Handbook, 3.9.4; Respect, Protect and Fulfill: Legislating for Women’s Rights in
the Context of HIV/AIDS (2009), Volume 1 Module 1, p. 1-34.)

Protection and no contact orders

Legislation should provide that the survivor has the right to apply for no contact
orders and orders for protection in the criminal justice system. Legislation should
provide that survivors also have the right to apply for civil emergency protection
orders and long-term civil orders for protection free-of-charge against the suspect
in a sexual assault case.

For example, the Law on Access of Women to a Life Free of Violence (2007) of
Mexico provides for protection orders against any form of violence defined in the
act, including domestic violence, femicide, and violence in the community. And,
the Organic Act 1/2004 of 28 December on Integrated Protection Measures
against Gender Violence (2004) of Spain states that its provisions on protection
orders shall be compatible in civil or criminal proceedings. (Article 61)

For information on orders for protection, see provisions on Orders for Protection
in the Domestic Violence section of this Module.

No contact orders and orders for protection should contain specific prohibitions.
For example, the law of New Jersey, USA, states that:

2.a. When a defendant charged with a sex offence is released from custody
before trial on bail or personal recognizance, the court authorizing the release
may, as a condition of release, issue an order prohibiting the defendant from
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http://www.endvawnow.org/en/modules/view/8-legislation.html#6
http://lis.njleg.state.nj.us/cgi-bin/om_isapi.dll?clientID=44786123&Depth=2&depth=2&expandheadings=on&headingswithhits=on&hitsperheading=on&infobase=statutes.nfo&record=%7b175C%7d&softpage=Doc_Frame_PG42
http://webapps01.un.org/vawdatabase/searchDetail.action?measureId=2516

having any contact with the victim including, but not limited to, restraining the
defendant from entering the victim's residence, place of employment or business,
or school, and from harassing or stalking the victim or the victim's relatives in any
way.

b. The written court order releasing the defendant shall contain the court's
directives specifically restricting the defendant's ability to have contact with the
victim or the victim's friends, co-workers or relatives. The clerk of the court or
other person designated by the court shall provide a copy of this order to the
victim forthwith.

c. The victim's location shall remain confidential and shall not appear on any
documents or records to which the defendant has access.

Promising practice: The Combating of Rape Act, No. 8 (2000) of Namibia requires
that a no contact order be included in the bail conditions: Section 13

For more information on the contents of orders for protection, see Orders for Protection
in the Domestic Violence section of this Module.

Legislation should provide that the first responders such as the police or health
professionals must provide the survivor with written notice of the right to an order
for protection, the procedures which are to be followed to obtain both an
emergency order and a longer term order for protection, and a name and
telephone number that the survivor may utilize if the survivor has questions about
the order or the process.

Legislation should state that protection orders are to be issued in addition to, and
not in lieu of any other legal proceedings. There should be no requirement that a
survivor institute other legal proceedings in order to obtain an order for
protection. Legislation should allow the order for protection to be utilized as a
material fact in other legal proceedings. (See: UN Handbook 3.10.2)

Legislation should provide that, in some cases, emergency and long-term orders
for protection may need to be issued against more than one person or a group of
persons, such as a tribe or extended family. (See: Good practices in legislation
on “harmful practices” against women (2010), 3.5.1)

Legislation should provide that violations of orders for protection are a criminal
offence. Hearings for violations of protection orders should be held quickly in
order to promote safety, limit opportunities to intimidate victims and deter crime.
See: The Toolkit to End Violence Against Women, Ch.3.

For more information on safety planning for survivors of sexual assault, see Rape,
Abuse and Incest National Network, last acc. 2/11/10; Safe Horizon, Create a Safety

Plan, last acc. 2/11/10; and CADA, last acc. 2/11/10.
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Courtroom safety

See:

Legislation should provide that courtroom safety protocols are mandated for all
criminal courtrooms. See Model Strategies 7(h), p.36-37; and Council of Europe
General Recommendation (2002)5 of the Committee of Ministers to member
States on the protection of women against violence adopted on 30 April 2002
and Explanatory Memorandum, App 43ff. For example, the Rome Statute of the
International Criminal Court states that:

The Court shall take appropriate measures to protect the safety, physical and
psychological well-being, dignity and privacy of victims and witnesses. Art. 68

Legislation should provide that survivor waiting rooms are staffed by law
enforcement personnel.

Legislation should provide for judicial training which promotes an effective judicial
response to threats or acts of violence in the courtroom. This can include
enhanced victim protection and swift and public disposition of charges in order to
promote confidence in the safety of the legal process. (See: The Toolkit to End
Violence Against Women p. 10.)

Legislation should provide that victims of sexual assault cases are notified of
witness protection programs. (See: UN Handbook 3.9.4.)

Office of the Prosecutor of the International Criminal Tribunal for Rwanda, Best
Practice Manual for the Investigation and Prosecution of Sexual Violence Crimes
in Situations of Armed Conflict: Lessons from the International Criminal Tribunal
for Rwanda (2008), which provides recommendations for creating an “enabling
courtroom environment.” Available in English.

United Nations Economic and Social Council Resolution 2005/20, Guidelines on
Justice in Matters involving Child Victims and Witnesses of Crime; available in

English.
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Other Measures

Employer support or retaliation

Legislation should provide that an employer must allow a survivor or a witness, or her
spouse or family, who is requested or subpoenaed by the prosecutor to attend court for
the purpose of giving testimony, reasonable time off from work to attend criminal
proceedings for the case. Legislation should provide that an employer who discharges,
disciplines, penalizes or threatens an employee who took time off under the provisions
described above is guilty of a misdemeanor and must offer the employee job
reinstatement and payment of back wages as appropriate. (See: Minnesota, USA
Statute 8611A.036; UN Handbook 3.6.3; and Organic Act on Integrated Protection
Measures against Gender Violence (2004) of Spain, Article 21.)

Restitution and compensation for survivors
e Legislation should provide that a survivor of a sexual assault has the right to
receive restitution as part of the criminal case against the offender if the offender
is convicted. Legislation should provide for the creation of a government-
sponsored compensation program which entitles survivors to apply for and
receive fair compensation. (UN Handbook 3.11.5)

e Legislation should provide that the request for restitution may include out-of-
pocket expenses resulting from the crime, such as medical or therapy costs,
replacement of wages, tuition costs, relocation costs, and services lost due to the
crime, funeral expenses, and other expenses not itemized here but incurred as a
result of the crime, including funds expended for participation in the legal
process. Legislation should provide a mechanism for restitution requests and
payment, and for review of compliance with restitution awards. (See: Organic Act
on Integrated Protection Measures against Gender Violence (2004) of Spain; and
the Criminal Code Act (1974)of Papua New Guinea.)

e Compensation should not be a substitute for other penalties. (UN Handbook 3.11.5)

CASE STUDY:
War Reparations Provided for Victims of Sexual Violence in Sierra Leone

For the first time in history, war reparations are being directed towards women as a
means to address the critical needs of victims of sexual violence. An initiative
sponsored by the German government is allowing the International Organization for
Migration (IOM) to work in partnership with the Sierra Leone Reparations Program
(SLRP) to assist women who suffered brutal forms of violence during the country’s
long-running civil war, which ended in 2002.

The I0OM provides both technical assistance and expertise to SLRP and aims to
directly assist over 600 women by providing trauma counseling, vocational training,
and cash allowances to help set up income-generating opportunities. Through these
activities, IOM hopes to see these women begin to recover and escape the
detrimental stigmas and feelings of abandonment and neglect that often follow acts of
sexual violence. See: "IOM Provides Technical Assistance to Reparations Programme
for Victims of Sexual Violence in Sierra Leone", International Organization for Migration
(23 March 2010).
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Notification of case progress and disposition

e Legislation should require that prosecutors keep victims informed of all stages of
case progression, of releases considered or granted, of all hearings and
dispositions.

e Legislation should require the prosecutor to make a reasonable and good faith
effort to inform the survivor of a pending plea agreement for the offender before it
is implemented, including the amount of time recommended for the offender to
serve in prison were the court to accept the agreement. Legislation should
require the prosecutor to receive input from the survivor which is relevant to bail
and plea agreements.

For example, the Sexual Offences Act (2003) of Lesotho states that:

In any criminal proceedings where an accused is charged with an offence of a
sexual nature, the prosecutor shall consult with the complainant in the
proceedings in order to-

(a) ensure that any information relevant to the trial is obtained from the
complainant, including information relevant to the question whether the
accused is to be released on bail and, if the accused were so released,
whether any conditions of bail are to be imposed,;

(b) orientate the complainant with the court structure and procedures; and

(c) provide any information to the complainant necessary to lessen the impact
of the trial on the complainant. Part VII, 29

The Combating of Rape Act No 8, (2000) of Namibia includes the following
provision:

In criminal proceedings at which an accused is charged with an offence of a sexual
nature, it shall be the duty of the prosecutor to consult with the complainant in such
proceedings in order —

(a) to ensure that all information relevant to the trial has been obtained from the
complainant, including information relevant to the question whether the
accused should be released on bail and, if the accused were so released,
whether any conditions of bail should be imposed; and

(b) to provide all such information to the complainant as will be necessary to
lessen the impact of the trial on the complainant. Section 9

e Legislation should provide that the survivor has the right to be present at the
sentencing hearing and at the hearing for the plea agreement.

e Legislation should provide that the survivor has the right to present objections,
orally, in writing, or through the prosecutor, to the plea agreement or the
proposed disposition, to the court.
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The Combating of Rape Act No 8, (2000) of Namibia states that:

(1) A complainant of rape shall have the right -

(a) to attend any proceedings where the question is considered whether an
accused who is in custody on a charge of rape should be released on bail or,

if bail has been granted to the accused, whether any further conditions of bail
should be imposed under section 62 or whether any such conditions of bail
should be amended or supplemented under section 63; and

(b) to request the prosecutor in proceedings referred to in paragraph (a) to
present any information or evidence to the court that might be relevant to any
guestion under consideration by the court in such proceedings. Section 12

e Legislation should provide that the survivor may request that the trial be
commenced within 60 days of the demand. Speedy judicial proceedings are
essential to successful judicial proceedings and to the healing of the survivor.
Prosecutors should be required to make reasonable efforts to comply with the
victim’s request.

e Legislation should require that the prosecutor make every reasonable effort to
notify and seek input from the survivor before referring an offender into any
treatment or diversion program in lieu of prosecution for a sexual assault. (See:
Minnesota, USA Statute 8611A.031) Pretrial diversion is an alternative to
prosecution which seeks to divert certain offenders with no prior offences from
traditional criminal justice processing into a program of supervision and services.
In the majority of cases, offenders are diverted at the pre-charge stage.
Participants who successfully complete the program will not be charged or, if
charged, will have the charges against them dismissed; unsuccessful participants
are returned for prosecution. (See: US Attorney Criminal Resource Manual, Ch.
9.22.000)

e Legislation should include a provision which states that the survivor may
challenge the prosecutor’s decision to discontinue the case. (See: Parliamentary
Assembly, Council of Europe, Resolution 1691 (2009).)

Drug screening

Legislation should establish guidelines for warranted drug screening to detect
surreptitious drugging of survivors with substances known in some places as “rape
drugs.” Legislation should require law enforcement officers to fully inform survivors who
are supplying blood or urine for drug screening that full drug screening might detect
illegal substances.

Use of interpreters

Legislation should require that interpreters who have been trained to work with survivors
of sexual assault, harassment, and stalking be utilized at all stages of response,
investigation, and prosecution of sexual assault cases. Interpreters should be required
for language interpretation and for the deaf or hard of hearing and the visually impaired.
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Survivor services

e Legislation should provide for a coordinated community response for survivors of
sexual assault. (See: Coordinated Crisis Intervention, StopVAW, The Advocates
for Human Rights.)

e Legislation should require the state to develop and fund comprehensive services
for survivors. These services should include: one rape crisis centre for every
200,000 population; programs for survivors of sexual assault; survivor witness
programs; elderly survivor programs; sexual assault survivor hotlines; and incest
abuse programs. (See: UN Handbook 3.6.1 and 3.6.2.) The legislation should include
a plan to provide survivors with this information. (See: Minnesota, USA Statute
8611A.02; The Rape Victim Assistance and Protection Act (1998) of Philippines)

For example, the Prevention and Elimination of Violence Against Women and
Gender Violence (2008) law of San Marino requires the state to provide specialized
social services for victims of sexual violence that are easily accessible to victims and
which employ specifically trained staff. Ch.1 Art.4

Promising practice: Italian Law No. 38/2009 on Urgent Measures Regarding
Sexual Violence (2009) (Italian only) provides funding for a national 24-hour hotline
to provide skilled counseling and legal assistance to victims and additional funds to
support projects for victims of sexual and gender violence.

e Legislation should provide for coordinated sexual assault response teams or
programs to give survivors a broad range of necessary care and services (legal,
medical, and social services) and to increase the likelihood that the assault can
be successfully prosecuted. Such programs or teams should include a forensic
examiner, a sexual assault advocate, a prosecutor, and a law enforcement
officer. All responding actors should follow specific protocols that outline their
responsibilities in treating and providing services to survivors of sexual assault.
(See: Sexual Assault Response Teams, The Advocates for Human Rights)

Promising practice: Sexual assault nurse examiners who have advanced education
in the forensic examination of sexual assault survivors are utilized in many US
communities. These communities have found that victims are not re-traumatized by
long waits for medical exams and insensitive gathering of forensic evidence when
sexual assault nurse examiners work with victims. The use of these sexual assault
nurse examiners has increased the rate of successful prosecutions, especially in
non-stranger cases and child sexual assault cases, because a more thorough
documentation of evidence using specialized medical tools can support a victim’s
account of an assault by establishing a lack of consent, and, in the case of a child,
can gather evidence that will increase the number of guilty pleas so that a child doesn’t
have to testify. (See: Sexual Assault Nurse Examiner Programs: Improving the
Community Response to Sexual Assault Victims (2001))

Developing Legislation on Violence against Women and Girls 135
May 2011


http://www.stopvaw.org/Coordinated_Crisis_Intervention.html
http://www.un.org/womenwatch/daw/vaw/v-handbook.htm
https://www.revisor.mn.gov/statutes/?id=611A.02
https://www.revisor.mn.gov/statutes/?id=611A.02
http://webapps01.un.org/vawdatabase/uploads/Philipppines%20-%20rape%20victim%20assistance%20act%201998.pdf
http://webapps01.un.org/vawdatabase/uploads/San%20Marino%20-%20Law%20on%20the%20Prevention%20and%20Elimination%20of%20violence%20against%20women%20and%20gender%20violence.pdf
http://webapps01.un.org/vawdatabase/uploads/San%20Marino%20-%20Law%20on%20the%20Prevention%20and%20Elimination%20of%20violence%20against%20women%20and%20gender%20violence.pdf
http://www.stopvaw.org/Sexual_Assault_Response_Teams.html
http://webapps01.un.org/vawdatabase/uploads/Italy%20-%20Law%2038-2009%20sexual%20violence.pdf
http://webapps01.un.org/vawdatabase/uploads/Italy%20-%20Law%2038-2009%20sexual%20violence.pdf
http://new.vawnet.org/Assoc_Files_VAWnet/OVC_SANE0401-186366.pdf
http://new.vawnet.org/Assoc_Files_VAWnet/OVC_SANE0401-186366.pdf

CASE STUDY: United Kingdom: More Rape Convictions Due to Improved
Survivor Services and Police Partnership with Survivor Support Network

In Cleveland, United Kingdom, rape conviction rates were reported to have improved
by 10% in 3 years. Police cited the opening of the Sexual Assault Referral Centre in
2007 as a big step forward in improving survivor care, including 24-hour access to
specially-trained crisis workers, emergency contraception, sexual health advice and
referral to rape counselors. The Centre’s private, hospital-like environment and
trained counselors support victims and police come to the centre to interview them.
Evidence is collected quickly and thoroughly. The police attributed the improved
conviction rates to police partnership with prosecutors, hospitals and volunteer
service providers.

‘In the course of any investigation we liaise closely with the [prosecutors] and
counsel to ensure that prosecutions are pursued wherever possible and victims can
also receive support from an independent sexual violence advisor. These specially
trained advisors are employed by voluntary sector agencies to provide a high level of
support to rape victims and to ensure that victims are fully aware of criminal justice
procedures,” said the Head of Crime for Cleveland Police.

Access to the full range of Sexual Assault Referral Centre services is assured even in
cases where the victim does not wish to make a report to the police.

See: Cleveland’s Success in Rape Convictions, 10/06/2009.

e Legislation should mandate dedicated funding to ensure the appointment of
sexual assault service providers, their registration as service providers, and to
provide for their specialized training. (See: Good practices in_legislation on
“harmful practices” against women (2009) 3.4.2 and 3.4.3.)

Good Practice: The country of Malaysia's one-stop centre, which brought together
service for victims of domestic or sexual violence, was designated a “good practice”
in the Secretary-General’s In-Depth Study on All Forms of Violence against
Women (2006). Victims are seen in private rooms, receive counseling and referrals
to shelters, and access to police who have an office on premises.
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CASE STUDY
The Philippines’ Rape Victim Assistance and Protection Act of 1998

The Philippines’ Rape Victim Assistance and Protection Act of 1998 provides
numerous protections for victims of sexual assault. It requires the government to
coordinate its agencies with non-governmental organizations in order to establish
and operate rape crisis centres in every province and city to “assist and protect rape
victims in the litigation of their cases and their recovery.” (Sec.2) The law mandates
the establishment of a women’s desk in every police precinct in order that a police
woman is available to investigate sexual assault cases. The law also requires that the
preliminary investigation of women rape victims must be assigned to female
prosecutors. It provides for closed-door proceedings if necessary to ensure a fair trial
and the best interests of the parties, and for the non-disclosure of identities and
circumstances of cases if that also supports the best interests of the parties. (Sec. 5)
Finally, the Act provides that evidence of a complainant’s past sexual conduct and
reputation shall not be admitted unless, and only to the extent that, the court finds
that this evidence is material to the case. (Sec. 6) The Act also mandated the
formulation of necessary regulations within 90 days, and appropriated funds to
establish and maintain the centres, with the important stipulation that the necessary
amount to maintain the centres be included annually in the General Appropriations
Act. (Sec. 7)

e Legislation should provide that survivor services are not conditional upon filing a
report with the police, or upon the survivor’'s decision to testify or to work with
prosecution regarding the case. (See: Gender-Based Violence Laws in Sub-
Saharan Africa, p. 44)

e Legislation should require that law enforcement, prosecutors, and judicial
personnel, medical sexual assault response teams, and social service
professionals who serve victims of sexual assault receive regular training on best
practices and updated techniques in investigation, handling and prosecution of
sexual assault cases and in the support and advocacy of sexual assault
survivors. Legislation should require state funding of such training.

» See: National Prosecuting Authority of South Africa, Uniform Protocol for the
Management of Victims, Survivors, and Witnesses of Domestic Violence and Sexual
Offences, a resource for service providers, traditional leaders, and others. The
protocol includes a description of the domestic violence and sexual offence context
in South Africa, its objectives, and a comprehensive set of minimum standards in
service delivery, monitoring of services, and governance of service delivery.
Available in English.
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Promising practice: The Criminal Law (Sexual Offences and Related Matters)
Amendment Act (No.32) of South Africa_requires that national directorates on
police, prosecutors and health must develop training courses for these professionals
and include social context in the trainings, develop protocols, and provide for and
promote the use of uniform norms, standards and procedures to ensure that as many
as possible are “able to deal with sexual offence cases in an appropriate, efficient
and sensitive manner.” (Ch. 7, Part 4.)

See section on Implementation of Laws in this Module.

e Legislation should state that no legal or other proceedings may be brought against
sexual assault service providers who are acting in good faith to assist and protect
complainant/survivors of sexual assault. (See: Good practices in legislation on
‘harmful practices” against women (2010), 3.4.3.)
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Other legal issues in sexual assault cases

Implementation of laws

e Legislation should include all necessary provisions for full implementation of the
laws on sexual assault, including development of protocols, regulations, and
standardized forms necessary to enforce the law. Legislation should require that
these protocols, regulations and forms be developed within a limited number of
months after the law is in force, and legislation should provide a fixed time that
may pass between the adoption of a law on sexual assault and the date that it
comes into force. See: UN Handbook, 3.2.6 and 3.2.7.

e Legislation should require full and sustained funding necessary for
implementation of the law. Legislation should provide for a specific institution to
monitor the implementation of the laws on sexual assault, and for the regular
collection of data on sexual assaults. (See: UN Handbook, 3.3.1 and 3.3.2)

The Sexual Offences Act (2006) of Kenya includes the following provision:

“The Minister shall (a) prepare a national policy framework to gquide the
implementation, and administration of this Act in order to secure acceptable and
uniform treatment of all sexual related offences including treatment and care of
victims of sexual offences; (b) review the policy framework at least once every five
years; and (c) when required, amend the policy framework. Section 46

For detailed provisions on implementation, see the section on Funding Implementation
in Implementation of Laws on violence against women and girls of this Module.

Prevention of sexual assault

e Legislation should include detailed provisions for prevention of sexual assault,
including public education on the human rights of women and girls and public
awareness of laws and penalties.

For detailed examples of country sexual assault prevention campaigns, see the
examples Campaigns on Sexual Assault in the Public Awareness and Education in
Implementation of Laws section of this Module.

e Legislation should require full funding necessary to implement provisions on
prevention of sexual assault.

Penalties for non-compliance

Legislation should provide for effective sanctions against all authorities who do not
comply with the provisions. (See: UN Handbook, 3.2.8)
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Extraterritorial jurisdiction

Legislation should provide that persons who commit a sexual assault outside of
the state are subject to the jurisdiction of the courts of the state if they are a
citizen or resident of the state or if the sexual assault was committed against a
citizen or resident of the state.

Legislation should ensure full accountability for the military troops of a state,
wherever their location, and full accountability for United Nations peacekeeping
forces. (See: Report of the Intergovernmental Expert Group Meeting to Review
and Update the Model Strategies and Practical Measures on the Elimination of
Violence against Women in the Field of Crime Prevention and Criminal Justice,
25 (e).)

UN peacekeeping forces have been implicated in charges of sexual assault,
abuse, and exploitation for years, often with impunity. UN officials and the home
countries of perpetrators must work together to provide accountability for these
offenders. (See: UN News Centre, “UN peacekeepers involved in abuse are
being punished, world body says.” (5 November 2009.))

The UN has recently issued a code of conduct for police operating under the UN
flag.

See: United Nations Criminal Justice Standards for United Nations Police (2009);
available in English.

Civil lawsuits

Legislation should allow civil lawsuits against perpetrators. Any requirements that
do not allow women to bring civil lawsuits against a husband or family member
who is a perpetrator, or that require the consent of a husband or family member
in order to bring a civil lawsuit, should be abolished. (See: UN Handbook 3.12.2)

Legislation should allow survivor/complainants and the families of deceased
victims to bring civil lawsuits against governmental or non-governmental parties
for not exercising due diligence to prevent, investigate or punish sexual violence.
Legislation should allow survivor/complainants and the families of deceased
victims to bring civil lawsuits on the basis of anti-discrimination laws, human
rights provisions, or civil rights laws. (See: UN Handbook. 3.12.2)
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CASE STUDY:
Inter-American Court of Human Rights Rebukes Government of Mexico for
Inaction in Femicide Cases

In Caso Gonzalez y Otras (“Campo Algodonero”) v. Mexico (Spanish only), released
in December, 2009, the Inter-American Court of Human Rights (IACHR) found that
the Mexican government did not uphold the human rights of its citizens under the
American Convention of Human Rights and the Convention of Belém do Para by
failing to investigate the deaths of three women in Ciudad Juarez, which has been
the site of massive, and unsolved, sexual violence and femicide since 1993. This
represents the first time that an international tribunal has rebuked Mexico for its
inaction in the deaths of hundreds of women in Ciudad Juarez. The IACHR ruled that
Mexico has the obligation to legislate and act with due diligence to prevent,
investigate and sanction violence against women. It stated that Mexico violated the
human rights of the families of the victims by failing to guarantee their access to
justice.

The IACHR ruled that the Mexican government must implement a number of
remedies, including paying more than $200,000 to each of the families of the three
women, taking steps to find the perpetrators of the femicide, and creating a
monument in commemoration of hundreds of murder victims.

Estimates of the number of women killed since the femicide began in 1993 range
from 350 to nearly 1000. Most of the victims are young women who work in
maquiladoras, factories on the border of the U.S. The majority were lived in or
near Ciudad Juarez and came from middle- and working-class households.

Activist groups in Ciudad Juarez have long called for an end to impunity for the
killings. Despite the creation of a forensics laboratory, verbal agreements to solve the
cases, and the naming of a special prosecutor to handle the femicide, few of the
murder cases have been solved, and 18 women went missing in 2009 alone.

(See: “Court cites rights failure by Mexico in Juarez killings of women” The Los
Angeles Times; (11 December 2009); and “Mexico: Rebuke on Investigation of
Murders” The New York Times (10 December 2009), and De Cicco, “Mexico-Ciudad
Juarez - Disappearances & Murders of Mexican Women Finally Steps Towards
Justice - Inter-American Human Rights Court Judgment,” 12 December 2009.)

Developing Legislation on Violence against Women and Girls 141
May 2011


http://www.corteidh.or.cr/casos.cfm?idCaso=327
http://www1.umn.edu/humanrts/iachr/iachr.html
http://www1.umn.edu/humanrts/oasinstr/zoas3con.htm
http://www.oas.org/cim/english/convention%20violence%20against%20women.htm
http://www.latimes.com/news/nation-and-world/la-fg-mexico-ruling11-2009dec11,0,7865590.story
http://www.latimes.com/
http://www.latimes.com/
http://www.nytimes.com/2009/12/11/world/americas/11briefs-MexBrf.html?_r=1
http://www.nytimes.com/2009/12/11/world/americas/11briefs-MexBrf.html?_r=1
http://www.nytimes.com/
http://www.awid.org/eng/Issues-and-Analysis/Library/Ciudad-Juarez-Finally-Steps-Towards-Justice/%28language%29/eng-GB
http://www.awid.org/eng/Issues-and-Analysis/Library/Ciudad-Juarez-Finally-Steps-Towards-Justice/%28language%29/eng-GB
http://www.awid.org/eng/Issues-and-Analysis/Library/Ciudad-Juarez-Finally-Steps-Towards-Justice/%28language%29/eng-GB

Insurance discrimination

Legislation should prohibit the denial or cancellation of insurance policies for crisis
centres, shelters, safe houses and counseling centres or other agencies that provide
assistance to victims based upon the class of clients they serve. Legislation should
prohibit insurance discrimination against victims of sexual assault and stalking in
relation to health, disability, life, and property insurance.

» See: The Toolkit to End Violence Against Women, Ch. 3; available in English.

Asylum law

Legislation should provide that sexual assault against a vulnerable woman may
constitute persecution for purposes of asylum law. Legislation should provide that
survivors of such violence should constitute a “particular social group” for the purposes
of asylum law. (See: UN Handbook 3.14)

Independent and favorable immigration status for survivors of sexual assault

Legislation should provide that survivors of sexual assault should not be deported or
subjected to other punitive actions related to their immigration status when they report
such violence to the authorities. Legislation should allow immigrants who are survivors
of violence to confidentially apply for legal immigration status independently of the
perpetrator. (See: UN Handbook 3.7.1)
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http://www.un.org/womenwatch/daw/vaw/v-handbook.htm
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Resources

>

>

Canadian HIV/AIDS Legal Network, Respect, Protect and Fulfill: Legislating for
Women’s Rights in the Context of HIV/AIDS (2009). Available in English.

Council of Europe General Recommendation (2002)5 of the Committee of
Ministers to member States on the protection of women against violence
adopted on 30 April 2002 and Explanatory Memorandum.Available in English.

Horvath, Enikd, Zukani, Monwabisi, Eppel, Desmond, Kays, Monica, Konare,
Abdoul, Park, Yeora S., Pischalnikova, Ekaterina Y., Stankard, Nathaniel, and
Zingher, Tally, in collaboration with Barad, Elizabeth and Slattery, Elisa, Gender-
Based Violence Laws in Sub-Saharan Africa (2007), prepared for the Committee
on African Affairs of the New York City Bar as part of a pro bono project coordinated
by The Cyrus R. Vance Centre for International Justice. Available in English.

International Centre for Criminal Law Reform and Criminal Justice Policy (Canada),
Model Strategies and Practical Measures on the Elimination of Violence
Against Women in the Field of Crime Prevention and Criminal Justice:
Resource Manual, (1999). Available in English.

National Advisory Council on Violence Against Women (2001) United States, The
Toolkit to End Violence Against Women. Available in English.

Organization of American States, Inter-American Convention on the Prevention,
Punishment, and Eradication of Violence against Women, 1994; available in
English and Spanish.

» The Advocates for Human Rights, StopVAW, available in English, retrieved 2010.

» The UN Secretary-General’s database on violence against women is an

excellent source for laws, action plans, administrative provisions, and much more
from many countries. Available in English.

United Nations Commission on Crime Prevention and Criminal Justice, Report of
the Intergovernmental Expert Group Meeting to Review and Update the Model
Strategies and Practical Measures on the Elimination of Violence against
Women in the Field of Crime Prevention and Criminal Justice, March 2009.
Available in English.

United Nations Department of Economic and Social Affairs and Division for the

Advancement of Women United Nations Handbook for legislation on violence

against women. Available in Arabic; English; French; Mandarin; Spanish; and Russian.

e A PowerPoint presentation on this United Nations model framework is available here.

e A video dialogue between two experts discussing the model framework is
available here.

United Nations Division for the Advancement of Women and United Nations
Economic Commission for Africa, Good practices in legislation on “harmful
practices” against women, (2010). Available in English.
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http://www.aidslaw.ca/EN/womensrights/english.htm
http://www.humanrights.coe.int/equality/Eng/WordDocs/2002r5%20Violence%20recommendation%20English.doc
http://www.nycbar.org/pdf/report/GBVReportFinal2.pdf
http://www.icclr.law.ubc.ca/Publications/Reports/VAWMANUA.PDF
http://www.saiv.net/SourceBook/Storage/documents/Toolkit/doc_toolkitTOC.pdf
http://www.oas.org/cim/english/convention%20violence%20against%20women.htm
http://portal.oas.org/Portal/Topic/ComisiónInteramericanadeMujeres/ViolenciacontralaMujerMESECVI/Documentos/tabid/693/language/es-CO/default.aspx
http://www.stopvaw.org/
http://webapps01.un.org/vawdatabase/home.action
http://www.unodc.org/documents/eastasiaandpacific/2009/03/IGE/IEGM_report.pdf
http://www.un.org/womenwatch/daw/vaw/handbook/Handbook%20for%20legislation%20on%20VAW%20%28Arabic%29.pdf
http://www.un.org/womenwatch/daw/vaw/handbook/Handbook%20for%20legislation%20on%20violence%20against%20women.pdf
http://www.un.org/womenwatch/daw/vaw/handbook/Handbook%20for%20legislation%20on%20VAW%20%28French%29.pdf
http://www.un.org/womenwatch/daw/vaw/handbook/Handbook%20for%20legislation%20on%20VAW%20%28Chinese%29.pdf
http://www.un.org/womenwatch/daw/vaw/handbook/Handbook-for-legislation-on-VAW-%28Spanish%29.pdf
http://www.un.org/womenwatch/daw/vaw/handbook/Handbook%20for%20legislation%20on%20VAW%20%28Russian%29.pdf
http://www.un.org/womenwatch/daw/vaw/handbook/Handbook%20for%20legislation%20on%20vaw.ppt
http://www.un.org/womenwatch/daw/vaw/v-handbook.htm
http://www.un.org/womenwatch/daw/egm/vaw_legislation_2009/Report%20EGM%20harmful%20practices.pdf

Sexual Harassment

Throughout this knowledge asset, reference to certain provisions or sections of a piece
of legislation, part of a legal judgment, or aspect of a practice does not imply that the
legislation, judgment, or practice is considered in its entirety to be a good example or a
promising practice. Some of the laws cited herein may contain provisions which
authorize the death penalty. In light of United Nations General Assembly resolutions
62/149 and 63/168 calling for a moratorium on and ultimate abolition of capital
punishment, the death penalty should not be included in sentencing provisions for
crimes of violence against women and girls.

Overview
General principles for sexual harassment laws

Anti-discrimination/equal opportunity laws

Sexual harassment in employment

Sexual harassment in education

Sexual harassment in sport

Sexual harassment in housing

Sexual harassment in provision of goods, benefits, and services

Criminal law
Resources

Overview

A law that defines and provides remedies for sexual harassment is a critical
element of protecting the rights of women and girls. When there is no legal
provision related to sexual harassment, denial about the problem can be
pervasive and women have little redress. In Chile, for example, the Department
of Labor received only 61 complaints of sexual harassment in the year before
Chile’s law was passed. Following passage of the sexual harassment law, the
same office received more than 1900 complaints in a year. (See: Daniela
Estrada, Sexual Harassment Law Finally Approved After 13 Years, 2005)

In its Handbook for legislation on violence against women, the United Nations
Division for the Advancement of Women has identified several key areas that
laws related to sexual harassment should address. In section 3.4 the UN
Handbook specifies that legislation should:

o Criminalize sexual harassment;

o Recognize sexual harassment as a form of discrimination;

o Recognize sexual harassment as a violation of women’s rights with health
and safety consequences;

o Recognize that harassment occurs in both vertical (such as between teacher
and student or between manager and employee) and horizontal power
relationships (such as between employees at the same level);

o Provide effective criminal, civil, and administrative remedies for victims;

o Address harassment in multiple sectors including public places, employment
(formal and informal sectors), education, housing, commercial transactions,
provision of benefits and services, and sporting activities.
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http://nodeathpenalty.santegidio.org/UserFiles/File/Documenti/ONU/RES_62_149/RES_62_149_EN.pdf
http://www.consilium.europa.eu/uedocs/cmsUpload/N0848087.pdf
http://ipsnews.net/interna.asp?idnews=27035
http://www.un.org/womenwatch/daw/vaw/handbook/Handbook%20for%20legislation%20on%20violence%20against%20women.pdf

Definition of terms used in this chapter

Harassment: To create an unpleasant or hostile environment, especially through
uninvited physical or verbal conduct.

Sexual behavior: This means actions, language or visual materials which specifically
refer to, portray or involve sexual activity or language. Conduct of a sexual nature may
include overt sexual solicitations, inappropriate touching, sexual jokes and inquiries
about a person’s sex life.

Sex-based behavior: Sex-based behavior occurs because of the sex of the intended victim
but is not necessarily sexual in nature. Examples of this kind of behavior are disparaging
comments on the role of women, or discriminatory treatment aimed only at women.

Assault: Infliction of offensive physical contact or bodily harm or the threat or attempt to
inflict such conduct or harm. See the Sexual Assault Section of this module.

Peer-to-peer harassment: Harassing behavior between individuals considered to be
equals in the context in which the harassment takes place, such as a student harassing
a fellow student, athlete harassing a fellow team member, employee harassing another
employee at the same level.

Quid pro quo harassment: Also referred to as abuse of authority, occurs when (1) job
benefits, including employment, promotion, salary increases, shift or work assignments,
performance expectations and other conditions of employment, are made contingent on
the provision of sexual favors, usually to an employer, supervisor or agent of the
employer who has the authority to make decisions about employment actions, or (2) the
rejection of a sexual advance or request for sexual favors results in a tangible
employment detriment.

Hostile-environment harassment: Harassment that does not result in a tangible
employment-related action such as displaying pornography, touching and grabbing, and
sexual or sex-based remarks or jokes.
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Sources of international law related to sexual harassment

The United Nations and regional treaty systems have recognized sexual harassment as
a form of discrimination and violence against women. International statements of law
and principle provide an important starting point in drafting legislation that prohibits
sexual harassment.

United Nations

General Assembly Resolution 48/104 on the Declaration on the Elimination of Violence
Against Women defines violence against women to include sexual harassment, which is
prohibited at work, in educational institutions, and elsewhere (Art. 2(b)), and encourages
development of penal, civil or other administrative sanctions, as well as preventative
approaches to eliminate violence against women (Art. 4(d-f)). The Convention on the
Elimination of all Forms of Discrimination against Women (CEDAW) directs States
Parties to take appropriate measures to eliminate discrimination against women in all
fields, specifically including equality under law, in governance and politics, the
workplace, education, healthcare, and in other areas of public and social life. (Arts. 7-
16). Moreover, the Beijing Platform for Action, para. 178, recognizes sexual harassment
as a form of violence against women and as a form of discrimination, and calls on
multiple actors including government, employers, unions, and civil society to ensure that
governments enact and enforce laws on sexual harassment and that employers develop
anti-harassment policies and prevention strategies.

International Labour Organization (ILO)

The ILO Committee of Experts on the Application of Conventions and
Recommendations has confirmed that sexual harassment is a form of sex discrimination
covered by the Discrimination (Employment and Occupation) Convention (No. 111) of
1958. The ILO’s Indigenous and Tribal Peoples Convention (No. 169) also specifically
prohibits sexual harassment in the workplace.

African Union & Subregional Bodies
e The Protocol to the African Charter on Human and Peoples’ Rights on the Rights
of Women in Africa obligates State Parties to take appropriate measures to:
o Eliminate all forms of discrimination against women and guarantee equal
opportunity and access in the sphere of education and training;

o Protect women from all forms of abuse (including sexual harassment);

o Ensure transparency in recruitment, promotion and dismissal of women, and
combat and punish sexual harassment in education and the workplace.
(See: Articles 12-13.)

e Sub-regional bodies in Africa also have addressed sexual harassment. For
example, the Southern African Development Community Protocol on Gender and
Development, in Article 22, requires that states parties by 2015 must:

enact legislative provisions, and adopt and implement policies, strategies, and
programmes which define and prohibit sexual harassment in all spheres, and
provide deterrent sanctions for perpetrators of sexual harassment.
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http://www.un.org/documents/ga/res/48/a48r104.htm
http://www.un.org/womenwatch/daw/cedaw/cedaw.htm
http://www.un.org/womenwatch/daw/cedaw/cedaw.htm
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The protocol has been signed by Angola, Democratic Republic of Congo, Lesotho,
Madagascar, Mauritania, Mozambique, Namibia, South Africa, Swaziland, Tanzania,
Zambia, and Zimbabwe. The Economic Community of West African States, which
includes Benin, Burkina Faso, Cape Verde, Cote d’lvoire, Gambia, Ghana, Guinea,
Guinea Bissau, Liberia, Mali, Niger, Nigeria, Senegal, Sierra Leone, and Togo, also is
in the process of developing regional policy on sexual harassment in the workplace
and in educational institutions. (See:Office of the Commissioner on Human
Development and Gender)

Europe
The Charter of Fundamental Rights of the European Union specifically enshrines the
right to be free from discrimination on the basis of sex, and Article 23 obligates states to
ensure equality between men and women in all areas. This principle has been further
elaborated through several directives dealing with sexual harassment, including
Directive 2006/54/EC related to equal opportunities in employment and the Directive
2004/113/EC related to equal treatment in access to goods and services. These
directives require member states to incorporate into national law the following principles:
e The Charter of Fundamental Rights of the European Union prohibits
discrimination on the grounds of sex and enshrines the right to equal treatment
between men and women in all areas, including employment, work and pay,
vocational training, and access to goods and services;

e Clarify that sexual harassment constitutes discrimination on the grounds of sex;

e Prohibition, at a minimum, of behavior meeting the Directives’ definition of sexual
harassment in the workplace and in the provision of goods and services;

e Encourage employers to take measures to combat all forms of sexual
discrimination and prevent harassment in the workplace.

See: European Commission, Transposition of Gender Equality directives into national law.

Organization of American States

The Organization of American States treats sexual harassment as an issue of violence
against women, instead of a discrimination issue. Accordingly, the Inter-American
Convention on the Prevention, Punishment and Eradication of Violence Against Women
(Belem do Para) affirms the right of women to be free from violence, including sexual
harassment in employment or any other context, and requires states to impose
penalties and enact legal provisions to protect women from harassment and other forms
of violence. Article 2 states that sexual harassment in the workplace, educational
setting, health facilities, or any other place constitutes violence against women.
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Placement of Sexual Harassment Laws in National Legislation

e Although often associated with the workplace, sexual harassment can occur in many
contexts. Accordingly, drafters should review a broad spectrum of national legislation
to determine where provisions on sexual harassment may need to be included.
Around the world, sexual harassment provisions are found in criminal codes, labor
codes, health and safety legislation, anti-discrimination and equal opportunity laws,
as well as education and licensing statutes, to name a few. For example, in Panama,
sexual harassment is addressed in the labor code, the penal code, and in a law
specifically prohibiting sexual harassment in public employment. (See: Act No. 9 of
20 June 1994; Act. No. 44 of 1995; Law No. 38 of 2001; Approaches to and
Remedies under Sexual Harassment Law — Civil Law, StopVAW, The Advocates for
Human Rights.)

e In some countries, sexual harassment is addressed through laws related to assault
or defamation. This approach is not ideal, however, as it does not recognize the
specific gendered aspects of sexual harassment, it does not recognize harassment
as a form of discrimination, and it does not provide for specifically tailored remedies.
A preferable approach ensures that sexual harassment is included as a specific form
of prohibited discrimination in broad-based anti-discrimination legislation. In many
national contexts, a code-specific approach is also used, e.g., prohibiting
discrimination through the labor code, health and safety legislation, licensing
statutes, etc.

CASE STUDY - Pakistan (See also Pakistan Case Study in the Advocacy Section)

In Pakistan, two different laws were proposed to ensure that women in all work
environments are fully protected. As in many emerging economies, women in
Pakistan work both in the formal and informal sectors, and women’s rights
organizations realized that different legislative approaches were needed to
ensure protection for women in different sectors of the economy. A new civil law
has changed the way that claims of sexual harassment are handled in the formal
employment sector. The law makes mandatory the implementation of policies
that have been voluntarily adopted by many employers in Pakistan, called The
Code of Conduct for Gender Justice at the Workplace. The law requires that
employers in Pakistan incorporate the Code of Conduct into their workplace
policies and establish Inquiry Committees to investigate claims of sexual
harassment. A law to amend Pakistan’s Penal Code and Code of Criminal
Procedure also expanded the definition of sexual harassment to cover the
workplace and increased the penalties for perpetrators. The criminal code
amendment was the result of ongoing consultation with women working in the
informal sector, such as agriculture and markets, who voiced concern that
measures proposed to establish workplace grievance committees, for example,
might not work effectively to protect them outside the formal workplace. The new
criminal law in Pakistan allows for a term of imprisonment of up to three years
and a fine of up to 500,000 rupees, or both. See: Criminal Law (Amendment) Act,
2009; Nosheen Abbas, Sexual Harassment in Pakistan (Dec. 16, 2009);
Protection Against Harassment at the Workplace Act.
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General principles for sexual harassment laws

Core elements of sexual harassment laws

Sexual harassment can occur in multiple contexts and legislation should
comprehensively address each of these in order to fully protect the rights of women and
girls. This module includes specific information about harassment in employment,
education, sports, housing, and provision of goods and services. In any context, however,
laws prohibiting sexual harassment should include the following general components:

A statement of purpose, also known as a preamble, that references international,
regional, and existing national protections against discrimination and violence
against women;

A broad definition that includes examples of prohibited behavior;

Judicial and/or administrative procedures to enforce the prohibition on
harassment, including confidential complaint procedures;

Provision for effective, proportionate compensation and/or reparation related to
damages and losses suffered as a result of the harassment;

Dissuasive penalties for perpetrators;

Placing the burden of proof in civil proceedings on the alleged perpetrator, once
a prima facie case is made;

Protections against retaliation;
Guidance for interpretation of the law;

Measures for prevention such as policy development, including confidential
complaint procedures, and training;

Designated oversight body with the power to enforce the law, provide assistance
to victims, collect data, and publish appropriate reports.

Statement of Purpose

A statement of purpose, also known as a legislative preamble, statement of
objects, or statement of aims, sets the stage for the entire piece of legislation.
The following elements are important to a strong and inclusive statement of
purpose:

o A clear statement of the purpose of the legislation as grounded in women’s
right to be free from gender-based violence and discrimination (Reference to
international and regional principles of non-discrimination can assist in stating
the purpose and in providing language to help with later interpretation of the
law);

o Description of the negative impact of sexual harassment on women’s safety,
health, economic security, and equal status in society;
Recognition of the negative impact of sexual harassment on society, including
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decreases in productivity, loss of diversity, increased costs of sick time and
other leave, and legal bills, for example; and

o Recognition that sexual harassment has a disproportionate impact on
vulnerable groups such as younger women, migrants, minorities, the poor,
those with precarious legal status, and other marginalized communities.

The following are examples of the ways that countries have drafted their statements
of purpose relative to sexual harassment legislation.

Australia’s law sets out the objectives of the legislation and refers specifically to
international human rights principles and obligations:

The objects of this Act are:

(a) to give effect to certain provisions of the Convention on the Elimination of All
Forms of Discrimination Against Women; and

(b) to eliminate, so far as is possible, discrimination against persons on the
ground of sex, marital status, pregnancy or potential pregnancy in the areas of
work, accommodation, education, the provision of goods, facilities and services,
the disposal of land, the activities of clubs and the administration of
Commonwealth laws and programs; and

(ba) to eliminate, so far as possible, discrimination involving dismissal of
employees on the ground of family responsibilities; and

(c) to eliminate, so far as is possible, discrimination involving sexual harassment
in the workplace, in educational institutions and in other areas of public activity;
and

(d) to promote recognition and acceptance within the community of the principle
of the equality of men and women.

See: Sex Discrimination Act, sec. 3.

Costa Rica’s 1995 Act No. 7476 on Sexual Harassment in the Workplace and in
Education also specifically references CEDAW in article 1 stating that the Act:

is based on the constitutional principles of respect for freedom and human life,
the right to work, and the principle of equality before the law, which oblige the
State to condemn gender-based discrimination and to establish policies to
eliminate discrimination against women, in accordance with the United Nations
Convention on the Elimination of All Forms of Discrimination against Women and
the Inter-American Convention on the Prevention, Punishment, and Eradication
of Violence against Women.

(See: Committee on the Elimination of Discrimination Against Women, Combined
initial, second and third periodic reports of States parties — Costa Rica,

CEDAW/C/CRI/1-3, para. 96.)
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Iceland’s equality act specifies the broad purpose of the legislation as increasing
equality through action-oriented goals:

The aim of this Act is to establish and maintain equal status and equal
opportunities for women and men, and thus promote gender equality in all
spheres of the society. All individuals shall have equal opportunities to benefit
from their own enterprise and to develop their skills irrespective of gender. This
aim shall be reached by:

a. gender mainstreaming in all spheres of the society,

b. working on the equal influence of women and men in decision-making and
policy-making in the society,

c. enabling both women and men to reconcile their occupational and family
obligations,

d. improving especially the status of women and increasing their opportunities
in the society,

e. increasing education in matters of equality,
f. analysing statistics according to sex,
g. increasing research in gender studies.

See: Act on the Equal Status and Equal Rights of Women and Men, Art. 1.

The statement of purpose in The Philippines legislation highlights sexual
harassment as an issue of human rights and individual dignity:

The State shall value the dignity of every individual, enhance the development of
its human resources, guarantee full respect for human rights, and uphold the
dignity of workers, employees, applicants for employment, students or those
undergoing training, instruction or education. Towards this end, all forms of
sexual harassment in the employment, education or training environment are
hereby declared unlawful.

See: Republic Act No. 7877, sec. 2.

Guidance on interpreting the law

Sexual harassment legislation should include a directive for liberal interpretation
by courts to effectuate the purpose of the legislation. Drafters may also wish to
include a severability clause to ensure that if any part of the legislation is found to
be invalid or inapplicable, all other aspects of the legislation should remain in
effect.
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South African law, for example, provides guidance relative to legal interpretation
and management of cases brought under its equality legislation:

Interpretation of Act

3. (1) Any person applying this Act must interpret its provisions to give effect

to--

(a) the Constitution, the provisions of which include the promotion of
equality through legislative and other measures designed to protect or
advance persons disadvantaged by past and present unfair
discrimination;

(b) the Preamble, the objects and guiding principles of this Act,
thereby fulfilling the spirit, purport and objects of this Act.

(2) Any person interpreting this Act may be mindful of--

(a) any relevant law or code of practice in terms of a law;

(b) international law, particularly the international agreements referred
to in section 2 and customary international law;
(c) comparable foreign law.

(3) Any person applying or interpreting this Act must take into account the
context of the dispute and the purpose of this Act.

Guiding principles

4. (1) In the adjudication of any proceedings which are instituted in terms of
or under this Act, the following principles should apply:

(a) The expeditious and informal processing of cases, which facilitate
participation by the parties to the proceedings;

(b) access to justice to all persons in relevant judicial and other dispute
resolution forums;

(c) the use of rules of procedure in terms of section 19 and criteria to
facilitate participation;

(d) the use of corrective or restorative measures in conjunction with
measures of a deterrent nature;

(e) the development of special skills and capacity for persons applying
this Act in order to ensure effective implementation and administration
thereof.

(2) In the application of this Act the following should be recognised and
taken into account:

(@) The existence of systemic discrimination and inequalities,
particularly in respect of race, gender and disability in all spheres of
life as a result of past and present unfair discrimination, brought about
by colonialism, the apartheid system and patriarchy; and

(b) the need to take measures at all levels to eliminate such
discrimination and inequalities.

(See: Promotion of Equality and Prevention of Unfair Discrimination Act, Ch. 1)
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Definition

Legal definitions of sexual harassment should:

o Prohibit conduct that is offensive by its very nature;

o Prohibit subjectively unwelcome conduct subject to a reasonableness
standard;

o Recognize that harassment may be sexual or sex-based behavior;

o Recognize that harassment can occur in peer-to-peer relationships as well as
in relationships where one party is in a position of authority over the other;

o Provide examples of conduct that constitutes sexual harassment, including
physical conduct and advances, a demand or request for sexual favors,
sexually colored remarks, displaying sexually explicit pictures, posters or
graffiti, and any other unwelcome physical, verbal or non-verbal conduct of a
sexual nature;

o Make clear that a single incident may constitute sexual harassment.

(See: UN Handbook for legislation on violence against women, sec. 3.4.3.2, 2009;
International Labour Organisation, Sexual Harassment at Work: national and international

responses, 3, 2005.)

A clear, broad, and detailed definition of sexual harassment is the central
component of effective legislation. When legislation on sexual harassment prohibits
the practice but does not define it, ambiguity and uncertainty in enforcement can
become a problem.

Legal definitions of sexual harassment often draw on definitions developed in the
context of workplace sexual harassment in the United States. U.S. law defines
two common types of sexual harassment, quid pro quo harassment and hostile
environment harassment.

o Quid pro quo harassment: also referred to as abuse of authority, occurs when
(1) job benefits, including employment, promotion, salary increases, shift or
work assignments, performance expectations and other conditions of
employment, are made contingent on the provision of sexual favors, usually
to an employer, supervisor or agent of the employer who has the authority to
make decisions about employment actions, or (2) the rejection of a sexual
advance or request for sexual favors results in a tangible employment
detriment.

o Hostile-environment harassment: harassment that does not result in a
tangible employment-related action such as displaying pornography, touching
and grabbing, and sexual or sex-based remarks or jokes.

Legal definitions of sexual harassment should prohibit conduct that is offensive
by its very nature, such as physical molestation or sexual blackmail. For
example, Israeli sexual harassment law prohibits several types of offensive
conduct, including:

blackmail by way of threats, as defined in section 428 of the Penal Law, where
the act demanded to be performed by the person is of a sexual character...[and]
indecent acts, as defined in sections 348 and 349 of the Penal Law;

(See: Prevention of Sexual Harassment Law, sec.3(a)(1-2))
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Legal definitions of sexual harassment should provide examples of conduct that
constitutes sexual harassment.

The International Labour Organization Committee of Experts on the Application
of Conventions and Recommendations, for example, defined sexual harassment
as any:

insult or inappropriate remark, joke, insinuation and comment on a person’s
dress, physique, age, family situation, etc; a condescending or paternalistic
attitude with sexual implications undermining dignity; any unwelcome invitation or
request, implicit or explicit, whether or not accompanied by threats; any
lascivious look or other gesture associated with sexuality; and any unnecessary
physical contact such as touching, caresses, pinching or assault.

(See: Sexual Harassment at work: National and international responses, 13,
2005)

Legal definitions should make clear that a single incident may constitute sexual

harassment.

For example, the U.S. state of Minnesota’s Harassment Restraining Order law,
makes clear that a single incident can constitute harassment:

The law defines harassment as:

(1) a single incident of physical or sexual assault or repeated incidents of
intrusive or unwanted acts, words, or gestures that have a substantial adverse
effect or are intended to have a substantial adverse effect on the safety,
security, or privacy of another, regardless of the relationship between the
actor and the intended target;

(See: Minn. Stat. sec. 609.748, subd. 1.)

Mauritius’ law, although more general, also would prohibit a single incident of
harassment:

(1) A person sexually harasses another person where, in circumstances in which a
reasonable person would have foreseen that the other person would be humiliated,
offended or intimidated, he —

(a) makes an unwelcome sexual advance, or an unwelcome request for a sexual
favour, to another person; or

(b) engages in any other unwelcome conduct of a sexual nature towards another
person.

(2) For the purposes of subsection (1)(b), "conduct" includes making or issuing an
unwelcome oral or written statement of a sexual nature to a person or in the
presence of a person.

(See: Equal Opportunities Bill Art. 25.)
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e Even when this principle is not clearly delineated in law, courts generally find that
certain conduct is so severe or offensive that it need happen only once in order
to be considered sexual harassment. In a 1995 case in the UK, Insitu Cleaning
Co. Ltd. V. Heads, the court affirmed a lower tribunal’s judgment that a younger
male employer’s single statement to an older female employee about her
breasts, made in the presence of other employees, was sufficient to constitute
sexual harassment and to merit an award of damages.

e Legal definitions of sexual harassment should prohibit subjectively unwelcome
conduct subject to a reasonableness standard, so as to “permit consensual
sexual behavior while prohibiting mistreatment.” See Sexual Harassment at
Work: National and international responses, 3, 2005. (Note that drafters will need
to reconsider “unwelcomeness” in the context of school/sporting sex
harassment).

Unwelcomeness

Laws should require that conduct be subjectively unwelcome for it to constitute
harassment. Some legislation requires that a complainant clearly express that conduct
is unwelcome for it to be considered sexual harassment.

e In Iceland, for example “sexual harassment constitutes sexual behaviour that is
unreasonable and/or insulting and against the will of those who are subjected to
it, and which affects their self-esteem and is continued in spite of a clear
indication that this behaviour is unwelcome.” (See: Act on the Equal Status and
Equal Rights of Women and Men, Art. 17)

e In Israel, the law states that sexual harassment constitutes “propositions of a
sexual character to a person, where that person has shown to the harasser that
he is not interested in the said propositions” or “references directed towards a
person, which focus on his sexuality, where that person has shown to the
harasser that he is not interested in the said references.” (See: Prevention of
Sexual Harassment Law, sec.3(a)3-4) Israel’s law also states that in some cases
of particularly vulnerable victims, certain conduct constitutes harassment whether
or not the victim expresses that it is unwelcome.

Reasonableness

In general, legislation prohibiting sexual harassment includes provisions indicating that
the conduct must be objectively unreasonable for it to constitute harassment. If this
requirement is not found in legislation, it will often be imposed by courts when they
examine the facts of a case.

Malta’s law provides a typical example, stating that it is prohibited:

to subject other persons to any act or conduct with sexual connotations, including
spoken words, gestures or the production, display or circulation of any written words,
pictures or other material, where the act, words or conduct is unwelcome to the persons
to whom they are directed and could reasonably be regarded as offensive, humiliating
or intimidating to the persons to whom they are directed. See: Equality for Men and
Women Act, sec. 9(1)(c).
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Burden of proof

Laws should specify that once a complainant has brought forth facts from which it can
be presumed that there has been sexual harassment, the burden shifts to the other
party to prove that there was a legitimate, or non-discriminatory reason for the action.
Drafters should be aware of the fact that burdens of proof in sexual harassment cases
can provide a significant disincentive for victims to come forward with claims, when not
drafted to include burden-shifting provisions. Burden-shifting provisions also provide an
incentive for prevention of potentially discriminatory behavior in the first instance.

e Bulgaria’s Bill on Prevention of Discrimination in article 14 states:

In discrimination proceedings, after the party contending to be a victim of
discrimination establishes facts from which it may be presumed that there has
been discrimination, the accused party must prove that there has been no breach
of the right of equal treatment.

e Guyana’s Prevention of Discrimination Act states in Part IX, para. 23 that:

Except where otherwise provided in this Act, the person alleging a violation of
this Act shall bear the burden of presenting a prima facie case of discrimination
or of an offence related to discrimination under this Act, whereupon the burden of
proof shall shift to the respondent to disprove the allegations.

e South Africa’s Promotion of Equality and Prevention of Unfair Discrimination Act
includes a similar provision in Ch. 13, para. 13:

If the complainant makes out a prima facie case of discrimination--(a) the
respondent must prove, on the facts before the court, that the discrimination did
not take place as alleged; or(b) the respondent must prove that the conduct is not
based on one or more of the prohibited grounds.

Proof of injury

Legislation should not require that victims demonstrate proof of psychological or
physical injury in order to claim damages for harassment. The focus of legislation
should be on the conduct of the harasser and whether the conduct was unwelcome and
unreasonable. The United States, among other countries, has determined through
judicial opinions that proof of psychological or physical injuries is not necessary to
recover damages from an employer under civil sexual harassment law. See: Harris v.
Forklift Systems, 510 U.S. 17 (1993); Barriers to Effective Enforcement of Sexual
Harassment Law, StopVAW, The Advocates for Human Rights.
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Retaliation

Legislation should prohibit retaliation against any individual who reports
harassing behaviors, who brings a complaint or legal claim alleging sexual
harassment, or who cooperates with an investigation into sexual harassment.

Benin’s legislation on sexual harassment provides that no victim of sexual
harassment can be sanctioned or fired for having suffered or refused to undergo
acts of harassment, and also specifically prohibits retaliation against students in
schools. (See: Proposition de loi sur le harcélement sexuel, Arts. 4-6) Chinese
law also provides an example of an anti-retaliation provision, stating that:

Anyone who retaliates against a person making a complaint, a charge or an
exposure regarding an infringement upon a women'’s rights and interests shall be
ordered to make corrections or be subjected to administrative sanctions by his or her
unit or an organ at a higher level. If a State functionary commits retaliation, which
constitutes a crime, the offender shall be investigated for criminal responsibility...

(See also: Law of the People’s Republic of China on the Protection of Rights and
Interests of Women, Ch. 8 Art. 50.)

Remedies

Remedy provisions in sexual harassment laws should reflect a policy of returning
victims to the position they were in prior the harassment and should provide for
dissuasive penalties.

Remedies for sexual harassment vary extensively depending on the facts of
cases and on the type of laws or policies under which complaints are brought.
Given this variety of approaches, remedies may range from reinstatement of a
worker who was dismissed, to recovery of back pay and leave time, to policy
changes in education or housing settings, to changes in working conditions, to
awards of compensatory and punitive damages. Some perpetrators are also
subject to criminal penalties. (See Criminal law section)

For example, Philippine legislation provides that victims of harassment in the
workplace or in educational and training institutions can access civil,
administrative, and criminal remedies. (See: Republic Act No. 7877, sec. 4-5)
Moreover, victims in the Philippines can pursue civil cases against both
employers and the individual perpetrator. Benin’s law is one of the few that lists
specific remedies available to judges in cases in which a child is sexually
harassed. (See Benin case study) Benin’s law also makes accomplices in sexual
harassment cases liable for the same punishment as perpetrators. (See: Loi sur
le Harcelement Sexuel) In the United States, victims of workplace sexual
harassment are required to file claims with the federal Equal Employment
Opportunities Commission, or with a state-level equivalent, before they can file a
private suit against an employer. (See: EEOC, Filing a Charge of Discrimination)
Victims of sexual harassment in housing in the United States can bring claims to
their local police, state and federal housing authorities, or can file a civil claim in
court.
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PROMISING PRACTICE — Minnesota’s Harassment Restraining Order Law

Some criminal laws not only punish perpetrators but also provide special protective
remedies for victims of harassment. In the U.S. state of Minnesota, for example,
anyone who is being harassed can apply for a Harassment Restraining Order. See:
Harassment Restraining Order, Women’s Law.org. The law applies to harassment in
any context, no matter what the relationship of the victim to the perpetrator. A
temporary restraining order can be issued even without the harasser present in court,
“if the court finds reasonable grounds to believe that the respondent has engaged in
harassment.” See: Minn. Stat. sec. 609.748, subd. 4. A perpetrator who violates a
restraining order is subject to criminal penalties. (See: Minn. Stat. sec. 609.748,
subd. 6. See also Sexual Assault/Domestic Violence Sections)

Policy development & training

e Laws on sexual harassment, whether criminal or civil, should require prevention,
policy development, and training of those covered by and charged with
implementing the law. These issues are addressed in detail in the context-
specific sections included in this sub-section.

e Laws should require that anti-sexual harassment policies be put in place across
sectors. Laws should mandate the creation of organizational policies that include
internal complaint mechanisms to allow victims to raise claims of sexual
harassment without having to file a formal civil or criminal complaint. Victims of
harassment are much more likely to raise concerns in an informal complaint
process. Policies should require that immediate action be taken with respect to
sexual harassment claims. This involves documenting the complaint, taking
measures to stop any alleged harassment, beginning an investigation, and
providing support for the victim.

e Anti-sexual harassment training of public sector and private sector employees
should be required, so as to aid in prevention of sexual harassment not only in
the workplace, but in the educational, housing, sporting, and service provision
contexts.

Education & Awareness-Raising
e Laws on sexual harassment should allocate resources for education and raising
awareness of the problem. This might be done through specific budgetary
allocation for government-run programs or through allocations of funds to NGOs
to develop awareness-raising and educational programs. Many nations have
undertaken such efforts by, for example:

¢ Including sexual harassment as a topic in nationwide campaigns on violence
against women,;

e Creating lessons and programs on sexual harassment to be included in school
curricula; and
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e Developing media campaigns to promote gender equality and to inform women
of their rights when they have been sexually harassed.

(See: Campaign for Eliminating Violence Against Women (Japan); Module in Social Education
and Equality Issues (Ireland); Radio Campaigns to Prevent Sexual Harassment (Costa Rica);
Korean Institute for Gender Equality Promotion and Education Trainings (Korea); Inclusion of
Violence Against Women in Curricula on Ethical Education and Civics (Slovakia))

PROMISING PRACTICE - Raising Awareness in Slovenia & Croatia

In 1997 in Slovenia and Croatia a coalition of trade unions, women'’s groups, and
universities instituted massive campaigns to raise awareness about workplace sexual
harassment. The campaigns focused on changing attitudes in the workplace and
educating women about their legal rights to a workplace free from sexual
harassment. Advocates distributed thousands of leaflets and posters providing
guidelines for employees facing sexual harassment in the workplace and instructing
women “How to say no to your boss.” The posters and leaflets appeared in banks,
post offices, railway stations, health care centers, parliament, and government
agencies. In addition, a manual on developing employer policies for the prevention
and eradication of sexual harassment and video tapes introducing the problem of
sexual harassment in the workplace were also distributed at “the training of trainers”
workshops. The campaign resulted in 95 articles in the print media, seven television
broadcasts, and extensive radio coverage in Slovenia along with 50 articles and four
television programs in Croatia. In addition, the campaign generated the following
impacts:

o Government agencies and trade unions established phone lines dedicated to
providing counseling regarding sexual harassment;

o A strike forced a major Slovenian company to address sexual harassment
charges by its female employees;

e A new labor law prohibiting sexual harassment was drafted in Slovenia,
« The first criminal charges of sexual harassment were filed in Croatia;
« Croatian trade unions adopted sexual harassment policies;

« The campaign promoted increased awareness about sexual harassment in the
workplace.

(See: Picturing a Life Free of Violence: Media and Communications Strategies to End
Violence Against Women, Chapter 2: Sexual Assault And Coercion, Saying No to
Sexual Harassment in the Workplace, 28)
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Oversight & monitoring

Laws on sexual harassment should provide for the establishment of an oversight and
monitoring body. This government body should have the power to receive complaints from
victims, assist victims with gaining redress, gather data on the problem of sexual
harassment, and make recommendations for reform when necessary. For example, new
sexual harassment legislation in Pakistan establishes the position of an Ombudsman for
each of Pakistan’s regions, under the National Commission on the Status of Women, who
has the power to receive and address claims of sexual harassment. (See: Protection
Against Harassment at the Workplace Act; Farahnaz Ispahani, Towards Women’s
Empowerment, new Pakistan, (March 13, 2010))

Anti-discrimination/equal opportunity laws

Broad based anti-discrimination laws focus on protecting individuals based on a specific
characteristic that may make them more vulnerable to discrimination, such as sex, race,
age, or sexual orientation, for example. Anti-discrimination legislation is focused on
effectively eradicating discrimination, of which punishing perpetrators may only be a
small part. The use of anti-discrimination legislation to prohibit sexual harassment was
pioneered in the United States, which addresses sexual harassment at the federal level
through Title VII of the Civil Rights Act. (See: Approaches to and Remedies under
Sexual Harassment Law, StopVAW, The Advocates for Human Rights.)

Sexual harassment as discrimination

Anti-discrimination legislation allows for protection against multiple types of
discrimination and thus can provide important protections to women who may face
harassment on multiple grounds at once, such as race and sex, or sexual orientation
and sex. Virtually all sexual harassment legislation around the world prohibits
discrimination on the basis of sex.

In order to effectively address all sexual harassment, laws should also broadly protect
victims from harassment that may be perpetrated based on an array of sexually-based
characteristics of the victim, such as sexual orientation and gender identity or
expression. Legislation should cover these categories whether the characteristic is
actual or perceived. Also, legislation should explicitly prohibit harassment on the basis
of actual or perceived association with others in one of the covered categories. These
principles may also be particularly important in educational settings. (See: National
Center for Lesbian Rights, Federal Cases Recognizing that Discrimination on the Basis
of Gender Non-conformity and/or Transgender Status is a Form on Discrimination on
the Basis of Sex, 2006; National Center for Lesbian Rights, Guidance for Drafting State
Safe Schools Legislation, 2002.)
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CASE STUDY - Ireland

Like many countries, Ireland addresses sexual harassment in several different laws.
It addresses some forms of sexual harassment in broad anti-discrimination legislation
which also covers discrimination on the basis of race, sexual orientation, marital
status, age, disability, etc. The Equal Status Act, quoted below, does not address
sexual harassment in the workplace — that issue is covered in Ireland’s Employment
Equality Act of 1998 — but prohibits harassing conduct in several other contexts,
including the provision of goods and services, accommodation, and education. It also
provides that proprietors and “responsible persons” can be held liable for acts of
harassment occurring in their zone of responsibility, unless they take reasonable
measures to prevent such acts.

Sexual harassment takes place where a person—
(a) subjects another person (‘the victim”) to an act of physical intimacy,
(b) requests sexual favours from the victim, or

(c) subjects the victim to any act or conduct with sexual connotations, including
spoken words, gestures or the production, display or circulation of written words,
pictures or other material, where—

() the act, request or conduct is unwelcome to the victim and could reasonably
be regarded as offensive, humiliating or intimidating to him or her, or

(i) the victim is treated differently by reason of his or her rejection of or
submission to, as the case may be, the act, request or conduct or it could
reasonably be anticipated that the victim would be so treated.

(5) Harassment takes place where a person subjects another person (“the victim”) to
any unwelcome act, request or conduct, including spoken words, gestures or the
production, display or circulation of written words, pictures or other material, which in
respect of the victim is based on any discriminatory ground and which could
reasonably be regarded as offensive, humiliating or intimidating to him or her. Equal
Status Act of 2000, sec.11.
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CASE STUDY - Mauritius

In 2008, Mauritius passed landmark anti-discrimination legislation that included

provisions on sexual harassment in employment, provisions of goods and services,

accommodation, etc. The law defined sexual harassment, made it a criminal offense,
and laid out in article 26 which areas of public life are covered by the prohibition:

(1) No employer, or agent of an employer, shall sexually harass an employee or a
person seeking employment from the employer.

(2) No job contractor or principal shall sexually harass a contract worker.

(3) No employee shall sexually harass a fellow employee or a person seeking
employment from his employer.

(4) No agent of an employment agency shall sexually harass a person in the
course of providing, or offering to provide, any of the agency’s services to that
person.

(5) No person referred to in section 15, or his employee, shall sexually harass
another person in relation to the conferment, renewal, extension, revocation or
withdrawal of an authorisation or qualification referred to in that section.

(6) (a) No member of the staff of an educational institution shall sexually harass a
student at the institution or a person who is seeking admission as a student.

(b) No student at an educational institution shall sexually harass another student
or a member of the staff.

(7) No person referred to in section 18 shall sexually harass another person in the
course of providing or offering to provide goods, services or facilities to the
other person.

(8) No person referred to in section 19 shall sexually harass another person in the
course of providing, or offering to provide, accommodation to the other person.

(9) No person shall sexually harass another person in the course of dealing with
the other person in connection with —

(a) disposing, or offering to dispose of, any immovable property to the other
person; or

(b) acquiring, or offering to acquire, any immovable property from the other
person.

(10) No officer or member of a company, partnership, "société", registered
association or club shall sexually harass a member or other member, as the
case may be, or a person seeking to become a member.

See: Equal Opportunities Bill (2008).
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Enforcement & oversight

Anti-discrimination laws also generally designate a specific oversight body with power to
enforce the legislation, such as an equality commission or a national human rights
institution. Enforcement agencies should be empowered under law to facilitate:
e Filing of complaints;
Investigation of complaints;
Resolution or settlement of claims through conciliation or adjudication;
Gathering data on the problem;
Recommendations for systems or legislative reform; and
Support to victims throughout the process.

Examples of such enforcement bodies with oversight of sexual harassment issues include:
Australian Human Rights Commission

Canadian Human Rights Commission

e European Union National Equality Bodies

Korean Human Rights Commission

CASE STUDY - South Africa

The government of South Africa has created several entities that are involved in
sexual harassment monitoring, enforcement and policy-making. In accordance with
the Promotion of Equality and Prevention of Unfair & Discrimination Act, the South
African Human Rights Commission Equality Unit (1) assists sexual harassment
complainants to begin proceedings in equality court, particularly complainants who
are disadvantaged, (2) conducts investigations into sexual harassment cases and
makes recommendations as directed by the court regarding persistent violations of
the act or cases of harassment referred to them by an equality court, and (3)
requests regular reports from the department of justice and constitutional
development regarding the number of sexual harassment cases and the nature and
outcome of these cases. (See: Promotion of Equality and Prevention of Unfair &
Discrimination Act (2000), para. 25(3)) In cooperation with the Human Rights
Commission, the South African Commission on Gender Equality addresses issues
relating to sexual harassment as well. The functions of this commission include
research on sexual harassment for the benefit of parliament and other authorities as
well as education and investigations relating to sexual harassment. (See:
Commission on Gender Equality Act 1996; Monitoring Workplace Practices and
Enforcing Sexual Harassment Law, StopVAW, The Advocates for Human Rights.)
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Sexual harassment in employment

Laws prohibiting sexual harassment emerged in the context of the discrimination and
outright violence that women experience in the workplace. Workplace sexual
harassment law is by far the most developed and most commonplace around the world.
In the United States, where sexual harassment laws and judicial decisions were first
developed in the 1970s, courts recognized that women experienced harassment in two
common forms. First, quid pro quo harassment, where the victim’s refusal or
acceptance of behavior influences decisions concerning her employment or conditions
of employment, e. g. a manager tells his assistant, “Perform a sexual favor for me and
you will [for you will not] get promoted.” Second, hostile work environment claims, in
which the harasser’s or harassers’ behavior creates an intimidating, hostile, degrading,
humiliating, or offensive environment, e.g., male employees make daily comments over
a period of time about the sexual life and body of their female co-worker. (See: Williams
v. Saxbe, 413 F. Supp 654 (Ct. App. D.C. 1976))

Definition
Legal definitions of sexual harassment in the workplace should include the following
elements:
e Occur in the place of work or in a work related environment;
Occur because of the person’s sex and/or it is related to or about sex;
Be unwelcome, unwanted, uninvited, not returned, not mutual; and

Affect the terms or conditions of employment (quid pro quo sexual harassment)
or the work environment itself (hostile environment sexual harassment).

(See: What is Sexual Harassment, StopVAW, The Advocates for Human Rights.

Workplace laws should also reflect the General Principles for sexual harassment laws
discussed in that section)

Legal definitions should cover all work-related activities as well as a wide array of work-
based relationships, not solely supervisors harassing employees.
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CASE STUDY — New South Wales

In New South Wales, Australia, workplace sexual harassment is included in broad
anti-discrimination legislation and the law provides a detailed exposition of where
sexual harassment might occur and by whom it might be perpetrated.

(2) Itis unlawful for an employer to sexually harass:

(a) an employee, or
(b) a person who is seeking employment with the employer.

(2) It is unlawful for an employee to sexually harass a fellow employee or a person who is
seeking employment with the same employer.

(3) It is unlawful for a person to sexually harass:
(a) a commission agent or contract worker of the person, or
(b) a person who is seeking to become a commission agent or contract worker of the person.

(4) It is unlawful for a commission agent or contract worker to sexually harass a fellow
commission agent or fellow contract worker.

(5) It is unlawful for a partner in a partnership to sexually harass another partner, or a person
who is seeking to become a partner, in the same partnership.

(6) It is unlawful for a workplace participant to sexually harass another workplace participant
at a place that is a workplace of both those persons.

(7) Itis unlawful for a member of either House of Parliament to sexually harass:
(a) a workplace participant at a place that is a workplace of both the member and the
workplace participant, or
(b) another member of Parliament at a place that is a workplace of both members.

(8) It is unlawful for a workplace participant to sexually harass a member of either House of
Parliament at a place that is the workplace of both the member and the workplace

participant.

(9) In this section: “place” includes a ship, aircraft or vehicle. “‘workplace” means a place at
which a workplace participant works or otherwise attends in connection with being a
workplace participant. “workplace participant” means any of the following:

(a) an employer or employee,

(b) a commission agent or contract worker,
(c) a partner in a partnership,

(d) a person who is self-employed,

(e) a volunteer or unpaid trainee.

(10) Without limiting the definition of “workplace”, the workplace of a member of either House
of Parliament is taken to include the following:
(a) the whole of Parliament House,
(b) any ministerial office or electoral office of the member,
(c) any other place that the member otherwise attends in connection with his or her
Ministerial, parliamentary or electoral duties.

(See: Anti-Discrimination Act, sec. 22B)

The New South Wales law also covers harassment and discrimination in a multitude
of other areas, including education, sport, provision of goods and services, and
property transactions. Judicial decisions in Australia have enforced these types of
provisions. The Australian Department of Defense was held liable for sexual
harassment by one of its employees even when the most serious incident took place
at a private party hosted in a private home by other department employees. See: Lee
V. Smith & Ors, FMCA 59 (Australia 2007).

Developing Legislation on Violence against Women and Girls 165
May 2011


http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s49zu.html#employee
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s4.html#employment
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s49zu.html#employee
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s49zu.html#employee
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s4.html#employment
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s4.html#commission_agent
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s4.html#contract_worker
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s4.html#commission_agent
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s4.html#contract_worker
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s4.html#commission_agent
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s4.html#contract_worker
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s4.html#commission_agent
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s4.html#contract_worker
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace_participant
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace_participant
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#place
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s70.html#member
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace_participant
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#place
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s70.html#member
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace_participant
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s70.html#member
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#place
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s70.html#member
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace_participant
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s70.html#member
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#place
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s70.html#member
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace_participant
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace_participant
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s4.html#vehicle
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#place
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace_participant
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace_participant
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s49zu.html#employee
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s4.html#commission_agent
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s4.html#contract_worker
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#workplace
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s70.html#member
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s70.html#member
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s22b.html#place
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/s70.html#member
http://www.austlii.edu.au/au/legis/nsw/consol_act/aa1977204/
http://www.austlii.edu.au/au/cases/cth/FMCA/2007/59.html
http://www.austlii.edu.au/au/cases/cth/FMCA/2007/59.html

Types of Prohibited Behavior

It is important that sexual harassment laws prohibit both sexual and sex-based
behavior. The most commonly reported form of sexual harassment is “conduct of
a sexual nature.” This means actions, language or visual materials which
specifically refer to, portray or involve sexual activity or language. Conduct of a
sexual nature may include overt sexual solicitations, inappropriate touching,
sexual jokes, and inquiries about a person’s sex life. Sex-based harassment is
conduct that occurs because of the sex of the intended victim but is not
necessarily sexual in nature. Examples of this kind of behavior are disparaging
comments on the role of women, or discriminatory treatment aimed only at
women. (See: ILO, Sexual Harassment at Work: National and international
responses, 20, 2005.)

The Council of the European Union_Directive 2006/54/EC mandates that all
European Union countries prohibit both sexual and sex-based harassment in
their national laws. The directive provides the following definitions:

‘harassment’: where unwanted conduct related to the sex of a person occurs with
the purpose or effect of violating the dignity of a person, and of creating an
intimidating, hostile, degrading, humiliating or offensive environment;

‘sexual harassment’: where any form of unwanted verbal, non-verbal or physical
conduct of a sexual nature occurs, with the purpose or effect of violating the
dignity of a person, in particular when creating an intimidating, hostile, degrading,
humiliating or offensive environment;

The International Labour Organization has defined sexual harassment to include
both sexual and sex-based behavior with specific examples:

[A]ny insult or inappropriate remark, joke, insinuation and comment on a person’s
dress, physique, age, family situation, etc; a condescending or paternalistic
attitude with sexual implications undermining dignity; any unwelcome invitation or
request, implicit or explicit, whether or not accompanied by threats; any
lascivious look or other gesture associated with sexuality; and any unnecessary
physical contact such as touching, caresses, pinching or assault.

(See: ILO, Sexual Harassment at work: National and international responses, 2005.)

Providing concrete examples of the types of prohibited behavior can assist in
interpretation of the law, but it is important for drafters to be aware that language
should be carefully crafted so as not to inadvertently exclude certain types of
behavior.

Developing Legislation on Violence against Women and Girls 166

May 2011


http://www.ilo.org/public/english/protection/condtrav/pdf/2cws.pdf
http://www.ilo.org/public/english/protection/condtrav/pdf/2cws.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:204:0023:0036:EN:PDF
http://www.ilo.org/wcmsp5/groups/public/---ed_protect/---protrav/---travail/documents/publication/wcms_travail_pub_2.pdf

CASE STUDY - Landmark Cases in India and Bangladesh

In 1997, a group of activists and NGOs in India filed a class action alleging that the
pervasive sexual harassment of women in the workplace violated several articles of
the Constitution of India. Specifically, the action alleged that sexual harassment
violated the right to gender equality, the right to life and liberty, and the right to
practice any profession, trade, or occupation. The case was filed after the brutal gang
rape of a social worker in Rajasthan. The Court noted that the laws in India had not
sufficiently protected the rights of women workers and that the Court had a duty to “fill
the legislative vacuum.” (See: Vishaka and others v. State of Rajasthan, para. 3)

In its opinion, the Court stated that “[glender equality includes protection from sexual
harassment and [the] right to work with dignity, which is a universally recognized
basic human right.” (Vishaka, para. 10) The Court also specifically referenced the
Convention on the Elimination of All Forms of Discrimination Against Women,
recognizing the Indian government’s ratification of CEDAW and its commitments
regarding women’s rights made at the Fourth World Conference on Women in
Beijing.

The Court went on to define sexual harassment broadly as “unwelcome sexually
determined behavior (whether directly or by implication)” including:
e Physical contact and advances;
A demand or request for sexual favors;
Sexually colored remarks;
Showing pornography;
Any other unwelcome physical, verbal, or non-verbal conduct of a sexual
nature.
(Vishaka, para. 16(2)).

The Court also stated that when:

any of these acts is committed in circumstances whereunder the victim of such
conduct has a reasonable apprehension that in relation to the victim’s employment or
work whether she is drawing salary, or honorarium or voluntary, whether in
Government, public or private enterprise such conduct can be humiliating and may
constitute a health and safety problem. It is discriminatory for instance when the
woman has reasonable grounds to believe that her objection would disadvantage her
in connection with her employment or work including recruiting or promotion or when
it creates a hostile work environment. Adverse consequences might be visited if the
victim does not consent to the conduct in question or raises any objection thereto.
(Vishaka, para. 16(2)).
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Vishaka has had broad implications in India and beyond. Several cases have come
before the Indian courts and led to further interpretation of Vishaka. Moreover, in
2008, a coalition of NGOs in Bangladesh filed a petition similar to that in Vishaka
alleging that sexual harassment constituted a violation of Bangladesh’s constitution.
Following much of the reasoning of Vishaka, and quoting the Indian Supreme Court
among others, the Supreme Court of Bangladesh issued guidelines with the force of
law similar to those issued in Vishaka. The Court went even further in defining the
types of conduct that could constitute sexual harassment, adding the taking of “still or
video photographs for the purpose of blackmailing and character assassination;
preventing participation in sports, cultural, organizational and academic activities on
the ground of sex and/or for the purpose of sexual harassment; making love proposal
and exerting pressure or posing threats in case of refusal to love proposal’, etc. (See:
Bangladesh National Women Lawyers Association v. Gov. of Bangladesh and Others
(2009)) Bangladesh’s law continues to be interpreted by the courts. A decision in
2010 confirmed that the guidelines issued in Bangladesh National Women Lawyers
Association apply to women working in the educational setting. It found that a
government education official who verbally abused a school headmistress in sexually
colored remarks during a public meeting of her school because she did not wear a
veil at the meeting had engaged in sexual harassment. (See: Advocate Salahuddin
Dolon v. Bangladesh (2010); Women can'’t be forced to wear veil, Women Magazine
of Bangladesh, April 15, 2010)

Theories of workplace sexual harassment

e Laws that protect workers from sexual harassment may reflect different theories
of sexual harassment. Laws may treat sexual harassment as discrimination
based on sex, as an offense against dignity, or as an issue of health and safety
in the workplace. In many developing countries, sexual harassment is viewed as
an offense against dignity that results in criminal punishment for the perpetrators.
Laws in the United States are based on a view of sexual harassment as a form of
discrimination resulting in employer liability. In many European countries, sexual
harassment law appears to incorporate the discrimination perspective, the dignity
perspective, and the health and safety perspective.

e Since the 1980s in Europe, there has been an increasing focus on behaviors
described as “moral harassment,” “mobbing,” or “workplace bullying.” (See: The
Mobbing Encyclopedia; EIRO Online, Increasing focus on workplace ‘mobbing’,
2004) By de-emphasizing the issue of gender, this approach moves harassment
law away from a theory of discrimination and violence against women toward
broader questions of individual dignity and health and safety on the job. One
positive result of such an approach is that it may be more inclusive of a wide
variety of harassment claims, e.g. harassment claims made by a victim against
an individual of the same gender. However, this approach shifts the focus away
from an underlying cause of much sexual harassment, the subordination of
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women to men in the workplace. The workplace bullying concept often also
includes a health component as well: degrading treatment or “psychoterror” in the
workplace may be regulated in part due to the effects of such treatment on the
mental health of workers.

e The three dominant conceptions of sexual harassment—a form of discrimination,
an offense against dignity, and a health and safety violation—need not be
understood as mutually exclusive approaches to sexual harassment law.
National laws in all European Union member states must comply with the Council
of the European Union Directive 2006/54/EC, which characterizes sexual
harassment as both a form of sex discrimination and a violation of dignity in the
workplace. For example, the French Penal Code, in article 222-33, prohibits both
“sexual harassment” and “moral harassment” which is defined as a violation of
dignity, a danger to health, and a form of discrimination. The prohibited conduct
does not necessarily have to be related to the gender of the victim. Adapted
from: Theories of Workplace Harassment, StopVAW, The Advocates for Human
Rights.

Employer obligations under law

Laws should obligate employers to take all reasonable measures to create a safe
working environment for women. For example, law in Benin requires that the head of an
employment organization is responsible for taking all necessary measures to prevent
sexual harassment. (See: Loi sur le Harcelement Sexuel, 2006) Finland requires that
employers “ensure, as far as possible, that an employee is not subjected to sexual
harassment.” See: Act on Equality between Women and Men, sec. 6. At a minimum this
requires that employers respond immediately to allegations of harassment and take
corrective action when necessary. Employer obligations under law should also include
workplace policy development and dissemination, regular training, adoption of effective
grievance and investigation procedures, as well as data collection and reporting.

Immediate Response

All laws should require that employers take immediate action with respect to sexual
harassment claims. This involves documenting the complaint, taking measures to stop
any alleged harassment, beginning an investigation, and providing support for the
victim. In Belize, for example, an “employer shall take immediate and appropriate action
to correct any act of sexual harassment towards employees in the workplace, where the
employer, his agents or his supervisors know or are informed of such conduct.” See:
Protection Against Sexual Harassment Act, Part ii, sec.4)
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CASE STUDY - Chile

In 2003, the Supreme Court of Chile upheld a claim based on sexual harassment
despite the absence, at that point, of any specific law prohibiting it. The plaintiff in the
case had notified her supervisor's superior of the ongoing harassment, but the
employer did nothing to alleviate it. The plaintiff suffered emotionally and eventually
had to take a medical leave for work-related stress as a result of continued sexual
harassment by her direct supervisor. The court upheld the plaintiff's claim of indirect
dismissal resulting from a violation of section 184 of the Cddigo del Trabajo, which
requires employers to protect the health and safety of their workers. The court also
noted article 19 of the Carta Fundamental (which recognizes every person’s right to
life and physical and psychic integrity as well as to respect and protection of private
life and personal and family honor) in condemning the employer’s lack of action. The
court also stated that the employer did not act in good faith in the context of its
performance of the employment contract. The court did not legally define sexual
harassment, only stating that the plaintiff correctly characterized her situation as sexual
harassment. A 2008 indirect dismissal claim was upheld on similar grounds when another
employer was made aware of sexual harassment but did nothing to remedy the situation.
See: Corte Suprema, 09/04/2003, 27092002 Giovanna Riveri Cerén con Fundacién
Comunicaciones Cultura Capacitacion Agro; Corte de Apelaciones de Santiago,
27/05/2008, 44752007 Paola Gonzalez Miranda con Rodriguez Pefaloza y Compainiia.

Policy Development

Laws should require employers to establish and publicize to all employees and non-
employees in the workplace a policy prohibiting sexual harassment and encouraging
employees and non-employees to report the behavior. In the Philippines, for example,
employers are obligated to “[p]Jromulgate appropriate rules and regulations in
consultation with and jointly approved by the employees...The said rules and
regulations issued pursuant to this subsection (a) shall include, among others,
guidelines on proper decorum in the workplace.” See: Republic Act No. 7877, sec. 4.
The policy should encourage reporting before the harassment becomes severe or
pervasive. The organization should permanently post the policy in the workplace and
review the policy periodically. The harassment policy of the organization should be
adopted by an appropriate decision maker at the organization and should identify this
decision maker as the person ultimately responsible for preventing harassment at the
organization. The policy should state the range of disciplinary actions that may be taken
against an employee who has sexually harassed another employee or who has
retaliated against an employee who has made a sexual harassment allegation or who
has served as a witness in a sexual harassment investigation. Policies should also
provide for corrective action that will place an employee in the position she or he would
have been in had the harassment not taken place. The Lagos Business School of the
Pan-African University in Nigeria has posted sample sexual harassment policies that
are designed for small and medium enterprises — the samples are not based on any
specific national legal framework. (See: Employer Responsibilities, StopVAW, The
Advocates for Human Rights)
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CASE STUDY - South Africa’s Code of Good Practice

In South Africa, the National Economic Development and Labor Council (NEDLAC)
has promulgated a Code of Good Practice on The Handling of Sexual Harassment
Cases in the Workplace. Although not binding law, the code outlines guiding
principles for the investigation of reports of harassment, confidentiality, training, and
development of procedures for addressing sexual harassment. The code also
provides guidelines on disciplinary procedures such as warnings for minor instances,
transfer of the offender to a new position, or dismissal for serious conduct or
continued harassment after warnings.

(See: Sexual Harassment and the Amended Code of Good Practice on the Handling
of Sexual Harassment in South Africa, Women’s Legal Centre (2006); UN Secretary-
General’'s database on violence against women, Code of Good Practice on the
Handling of Sexual Harassment issued under the Labour Relations Act.)

Regular Training

e Employers should be required under law to conduct training programs on sexual
harassment prevention. Periodically, supervisors and managers should receive
extensive training so that they may explain the organization’s sexual harassment
policy to their staff and take steps to positively promote the policy. They should
be trained to be responsive and supportive to any member of staff who
complains about sexual harassment, provide full and clear advice on the
complaint procedure, maintain confidentiality regarding all sexual harassment
complaints, and take steps to prevent the occurrence of further harassing
behavior. A sample Sexual Harassment Prevention employee training program is
available online from the US state of New York.

e Employers should monitor the compliance of supervisors and managers with
their responsibilities. Law in the U.S. state of California requires employers with
more than 50 employees to provide sexual harassment training to supervisory
employees every two years or within six months of hiring a new employee, and
also lays out quality standards for the required trainings. Drafters may also want
to consider other preventive measures, such as vetting requirements. During a
vetting process, applicants for supervisory or managerial positions should be
screened for a record of harassment and possibly rejected on the basis of such a
record. (See: Christopher E. Cobey and David N. Goldman, Sexual Harassment
Prevention Training Now Mandatory for California Employers; Employer
Responsibilities, StopVAW, The Advocates for Human Rights)

Investigation & Grievance Procedures

Laws should require that employers establish a complaints committee or designate a
complaints officer outside the line of management whom victims of sexual harassment
may approach for confidential advice or to make a complaint. Any complaints committee
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should have at least 50% representation by women. It is recommended that a third party
(non-governmental organization or other body familiar with the issue) be involved in any
complaints committee so as to avoid the possibility that senior levels of the organization
would exert undue influence on the committee. Such a third party may include a trade
union representative or co-employee or outside professionals. The committee should
include members with experience in counseling, employee relations, and conducting
investigations. The complaints committee or designated complaints officer should
maintain confidential records of all harassment complaints, prepare an annual report
summarizing the activities during the previous year, and forward a copy of the report to
the head of the organization. For example, under Israeli law employers must “(1)
prescribe an efficient procedure for filing a complaint in respect of sexual harassment
and for the examination of the complaint; (2) deal efficiently with a case of sexual
harassment or of adverse treatment which has come to his notice and do everything
within his power to prevent the recurrence of the said acts and to rectify the harm
caused to the complainant as a result of sexual harassment or adverse treatment.” The
Lagos Business School of the Pan-African University in Nigeria has posted sample
sexual harassment policies for small and medium enterprises that include sample
guidelines for, and actions to take as part of, an internal sexual harassment
investigation — the samples are not based on any specific national legal framework. The
Canadian Human Rights Commission also has an extensive Employer’s Guide to assist
small, medium, and large employers with developing a sexual harassment policy,
although the guide is based on Canadian law. (See: Prevention of Sexual Harassment
Law, sec.7; Employer Responsibilities, StopVAW, The Advocates for Human Rights)

CASE STUDY — The Case of Ntsabo v. Real Security

In November 2003, the Labour Court of South Africa, presiding in Cape Town,
delivered its judgment in a landmark case that held an employer liable for failing to
take any action to investigate reported sexual harassment or to protect its employee
from such conduct. The case involved a female security guard who was repeatedly
harassed and ultimately assaulted by a fellow employee. The employee reported the
incidents to her supervisor and the employee’s brother made a complaint to the
company’s head office after the assault on his sister. The company took no action
and the employee ultimately resigned. The Labour Court stated that:

For the purpose of the EEA [Employment Equity Act], failure of the Respondent to
attend to the problem brings the whole issue within the bounds of discrimination.
The nub of the complainant laid with the Respondent involved sexual harassment.
Its failure to attend to the matter is by definition...discrimination based on sexual
harassment.

This was the first decision by a Labour Court in South Africa addressing the liability of
an employer for sexual harassment as a form of discrimination based on sex. See:
Bongiwe Ntsabo v. Real Security CC (Labour Court of South Africa (2003); Ntsabo v.
Real Security, Women’s Legal Centre.

Reporting
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Gathering data on and reporting about sexual harassment should be required by law so
as to enable effective national policy action and coordination. In Sweden, for example,
employers with 25 or more employees are required to submit a gender equality plan,
which includes measures to combat sexual harassment, to the government every three
years and are required to report on the implementation of their proposed measures.
(See: Discrimination Act of 2008, sec. 13) (Cross link to Monitoring Chapter)

The Act No. 7476 on Sexual Harassment in the Workplace and in Education prohibits

CASE STUDY - Costa Rica

sexual harassment in the workplace in Costa Rica and places certain duties on
employers. Companies have an obligation to act quickly and diligently to resolve
complaints of harassment in the workplace. Employers also are obligated to report
incidents of sexual harassment to the Ministry of Labor. In a 2008 court case, a
female employee of a refrigeration company received lewd emails and was the
subject of unwelcome advances. The court chastised the company for not
immediately reporting the incident to the Ministry of Labor and also explicitly said that
this harassment was a form of discrimination in the workplace. For both reasons, the
court fined the company 350,000 colones. See: Sentencia [S.] No. 00038, de las 23
Enero 2008, Sala Segundo de la Corte Suprema de Justicia [Supreme Court,
Chamber 1], Cons. IV.

Employer liability under law

Employer liability for the acts of employees and others associated with the employment
relationship should be expressly written into legislation, along with safeguards for
employers who establish effective policies and take immediate action upon being
informed of harassing conduct. Making employers liable for the safety of their workplace
and for protecting their employees against discrimination and violence is an important
way to prevent sexual harassment by ensuring institutional accountability. (See:
Employer Liability Standards, StopVAW, The Advocates for Human Rights.)

Australia’s approach: An Australian employer may be held vicariously liable for
sexual harassment committed by its employees if the employer did not take all
reasonable steps to prevent the misconduct. For example, one employer was
found not to have taken all reasonable steps to prevent unwanted sexual
touching and comments by an employee. The employer's managing staff had
prior knowledge of the harasser’s harassing conduct toward previous employees
but “had failed to recognize his behavior as potentially unlawful, or implement
appropriate monitoring strategies to ascertain whether staff felt humiliated,
intimidated, or offended. This inaction permitted the harasser to continue
conducting himself ‘as usual” and was deemed by the court to be an implicit
authorization of the harassing conduct. The employer was found liable for the
harassment even though it had taken prompt action to investigate the matter and
dismiss the harasser. In 2009, Australian courts awarded a record monetary
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settlement to a woman who had been propositioned for sex and was sent
harassing text messages while working for a home building company. She was
fired when she complained about the harassment. Her employer was ordered to
pay $466,000 in damages based on the actions of two employees and also was
required to pay for her legal fees. The Australian courts require that employers
take all reasonable steps to prevent harassment, including the training of
managers and the establishment of clear reporting procedures. (See: Geraldine
Dann, et al., Are you liable? Sexual Harassment in the Workplace, 2003; Federal
Discrimination Law Ch. 7 Damages and Remedies, Australian Human Rights
Commission; Huge payout for sexual harassment victim, Australian Broadcasting
Company, June 23, 2009)

Canada’s approach: The Canadian Human Rights Commission has summarized
the Canadian courts’ employer liability standard for cases involving sexual
harassment in the workplace as follows:

Ultimately, employers are responsible for acts of work-related harassment. The
Supreme Court has said that the goal of human rights law is to identify and
eliminate discrimination. Employers control the organization, and are therefore
the only ones who can actually reverse the negative effects of harassment and
ensure a healthy work environment. So no matter what kind of workplace or
business the employer operates, there is a responsibility to make sure employees
do not experience harassment. If harassment does occur, the employer must
show that it did everything possible to prevent it, or to alleviate its effects.

See: Canadian Human Rights Commission, Anti-Harassment Policies for the
Workplace: An Employer’s Guide, 2006.

Colombia’s approach: In Colombia, individuals have a constitutional right to work.
Equality at work also is protected in the Constitution and Labor Code. Law 1010
of 2006 defines employment discrimination as any different treatment on the
basis of race, gender, family or national origin, religious creed, political
preference, social status, or other factors not pertinent to employment. It
recognizes employment discrimination as a prohibited form of employment
harassment. Using offensive language about an employee that references her
gender is considered to be employment harassment. Law 1010 applies to both
the public and private sectors. Employers are required to put in place
mechanisms to prevent workplace harassment and to establish an internal,
confidential procedure to resolve any incidents of harassment. Victims have
several avenues for redress including contacting the local labor inspectorate,
municipal police, public defender’s office, or municipal representative. If the
situation continues, victims have the right to ask for an authorized mediator or
conciliator. Unless specified in other laws, Law 1010 imposes a fine totaling two
to 10 months of the legal minimum monthly salary for the person who committed
the harassment and the company that tolerated it. The employer is also
responsible for paying 50 percent of all medical treatment and other related costs
resulting from the harassment. (See: U.S. Dept. of Labor, Colombia Labor Rights
Report, 35-36 (2008))
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Japan’s approach: In Japan, courts have applied Article 709 of the Civil Code to
hold harassers and employers liable for sexual harassment in the workplace.
Article 709 defines as torts all actions in violation of the equality principles set out
in the Constitution. As a result, Japan’s approach to employer liability standards
is based on a doctrine of tort law, respondeat superior. Respondeat superior
holds an employer liable for the wrong-doing of an employee when the
misconduct is committed within the scope of employment. This doctrine of
vicarious liability may be used to hold an employer in Japan responsible for acts
of sexual harassment committed by an employee. From: Employer Liability
Standards, StopVAW, The Advocates for Human Rights.

United States approach: In the United States, where sexual harassment law
originated, courts apply three different standards in workplace sexual harassment
cases, depending on the type of harassment involved and the role of the
harasser in the organization.

o Supervisor/ Quid Pro Quo Harassment: The U.S. Supreme Court has held
that an employer is always liable for a supervisor or manager’s harassment
if it results in a tangible employment action. Tangible employment actions
include demotion, firing, or unfavorable changes in work assignment. (See:
Burlington Industries, Inc. v. Ellerth, 118 S. Ct. 2257 (1998); Faragher v.
City of Boca Raton, 118 S. Ct. 2275 (1998); U.S. Equal Employment
Opportunity Commission, Enforcement Guidance: Vicarious Employer
Liability for Unlawful Harassment by Supervisors, 1999) It can also include
employee resignation, under the constructive discharge doctrine, if the
employee can show the “abusive working environment became so
intolerable that her resignation qualified as a fitting response.” (See:
Pennsylvania State Police v. Suders, 542 U.S. 129 (2004))

o Supervisor/ Hostile Work Environment Harassment: In order to encourage
employers to adopt sexual harassment policies and restrict the application
of automatic liability in cases of hostile work environment harassment, the
U.S. Supreme Court has held that, if supervisor harassment does not
involve a tangible employment action, the employer may be able to escape
liability or limit damages by establishing a specific affirmative defense. To
establish this defense, the employer must show (1) that it exercised
reasonable care to prevent and promptly correct any harassing behavior,
and (2) that the employee unreasonably failed to take advantage of any
preventive or corrective opportunities provided by the employer or to avoid
harm otherwise. (See: Burlington Industries, Inc. v. Ellerth, 118 S. Ct. 2257
(1998); Faragher v. City of Boca Raton, 118 S. Ct. 2275 (1998); U.S. Equal
Employment Opportunity Commission, Enforcement Guidance: Vicarious
Employer Liability for Unlawful Harassment by Supervisors, Notice No.
915.002 (June 18, 1999))

o Co-Worker or Non-Employee/ Hostile Work Environment Harassment: U.S.
courts and the U.S. Equal Opportunity Employment Commission have
determined that, in respect of sexually harassing conduct by one co-worker
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toward another, an employer is liable for this hostile work environment
harassment if the employer (or any of its agents or management level
employees) knew or should have known of the misconduct. The employer
can escape liability, however, if it can show that it took immediate and
appropriate corrective action. The standard of liability is the same for
harassment committed by non-employees such as clients or vendors of the
employer. In non-employee cases, however, the Commission also takes into
account “the extent of control and any other legal responsibility which the
employer may have with respect to conduct of [harassing] non-employees.”
(See: U.S. Equal Employment Opportunity Commission, Guidelines on
Discrimination Because of Sex, 29 C.F.R. s.1604.11(d) and (e); U.S. Equal
Employment Opportunity Commission, Enforcement Guidance: Vicarious
Employer Liability for Unlawful Harassment by Supervisors, Notice No.
915.002 (June 18, 1999); Burlington Industries, Inc. v. Ellerth, 118S.Ct.2257
(1998); (affirming a dismissal of a claim of sexual harassment against co-
workers where there was no witness testimony or report filed by the victim
to indicate that the employer or managing employees should have known
about the harassment))

(From: Employer Liability Standards, StopVAW, The Advocates for Human

Rights)

Establishing enforcement agencies and special tribunals

Laws on sexual harassment should designate a specialized entity that is responsible for
enforcement of sexual harassment prohibitions. Often these bodies are national human
rights or anti-discrimination commissions with oversight of a number of areas. (See Anti-
Discrimination Laws) The Caribbean Community has drafted a model law on sexual
harassment that provides for the establishment of a permanent specialized tribunal to
hear sexual harassment claims, or in the alternative, for an ad hoc tribunal to be
appointed to hear specific claims. (See: Model Law on Sexual Harassment, sec.6) It is
critical that in the establishment of specialized enforcement units, commissions, or
tribunals, those appointed to serve are experienced in handling workplace harassment
cases and that at least 50% of the investigators/ members are female.

Special procedures for workplace sexual harassment cases

Drafters should include provisions that reduce the burden on victims of sexual harassment
as much as possible in bringing claims. For example, including a provision for victims to
request that a female investigator work on their case can make victims more comfortable
discussing their claim. Allowing for class action suits, where a small group of named
individuals bring a claim on behalf of a group that is similarly situated, may also provide
some anonymity for victims who would otherwise be unwilling to bring claims. For
example, South African law specifically provides for class action, in para. 20(1)(c) of its
Promotion of Equality and Prevention of Unfair Discrimination Act of 2000. Several other
countries, including Australia, Israel, and Sweden allow trade unions and other employee
organizations to bring claims on behalf of their members.
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Employment qualification & licensing

Laws should also ensure that sexual harassment in the context of professional licensing
or qualification is prohibited. This may be covered in laws regarding the provision of
goods and services or in laws related to employment-based harassment. The United
Kingdom’s new Equality Law, for example, specifically addresses harassment in the
context of entities that can “confer relevant qualifications.” (See: Equality Law, secs. 91-
92) Mauritius’ law also prohibits sexual harassment “in relation to the conferment,
renewal, extension, revocation or withdrawal of an authorisation or qualification”
required for professional or trade work. (See: Equal Opportunities Act (2008), Art. 26(5))

Involvement of Unions and Other Employee Groups

Laws should provide for the involvement of employees and their representatives
in the process of creating policies related to sexual harassment. Laws in the
Philippines and Sweden require this type of involvement, for example.

In the Philippines, employers must:

Promulgate appropriate rules and regulations in consultation with and jointly
approved by the employees or students or trainees, through their duly designated
representatives, prescribing the procedure for the investigation of sexual
harassment cases and the administrative sanctions therefore.

See: Republic Act No. 7877, sec.4(a).

In Sweden, anti-discrimination legislation that came into effect in 2009 mandates
that:

Employers and employees are to cooperate on active measures to bring about
equal rights and opportunities in working life regardless of sex, ethnicity, religion
or other belief, and in particular to combat discrimination in working life on such
grounds.

See: Discrimination Act, Ch. 3, sec.1.
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CASE STUDY:
Sexual Harassment in Export Processing Zones

Export processing zones (EPZs) are special industrial centers that are set up in
many developing nations. China accounts for a majority of the EPZs in the world,
with the rest scattered in Central America, the Caribbean, sub-Saharan Africa, and
Southeast Asia. EPZs are governed by special rules designed to attract foreign
investment. Often these special rules circumvent national labor laws and prohibit
trade unions from participating in negotiation and oversight. The vast majority of
workers in EPZs are women, because they are often lower skilled and can be paid
less so as to maximize profits. In Honduras and Jamaica, for example, 90% of EPZ
workers are female. (See: Rosselson, Ruth, What are export processing zones?,
106 Ethical Consumer 2007) Sexual exploitation of women and girl workers has
been documented in EPZs around the world. In Kenya’s EPZs, for example sexual
exploitation has been extensively documented, often in the form of sex-for-jobs
arrangements. In a survey of female EPZ workers in Kenya, 90% reported that they
had experienced some form of sexual harassment. This often comes at the hands of
mid-level supervisors who are in charge of hiring workers, but there are also
systematic abuses against women. (See: Kenya: Sex for jobs in export processing
zones, IRIN News, Nov. 24, 2008) Discrimination against women workers who
become pregnant is also a common practice in EPZs. One example is in Mexico,
where employers at EPZs require female workers to take pregnancy tests. Many
pregnant workers are dismissed outright, while others are given leave but never
allowed to return to work. (See: Export Processing Zones — Symbols of Exploitation
and a Development Dead-End, International Confederation of Free Trade Unions
(ICFTU)) Union involvement is often prohibited in EPZs but in the Philippines,
unionization at the Mitsumi corporation’s EPZ factory made a significant difference
for women workers. Not only are working conditions in the plant reportedly better
than at other EPZ companies, but when there was a case of sexual harassment at
the factory, the union went to management and asked that the manager be
punished. According to a union leader, the company took the union’s advice and
incidents of sexual harassment have been largely unknown since the company’s
action. (See: Spotlight interview with Josephine de Jesus, Union Voices (2005))
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Sexual harassment in education (See also Education Module — Forthcoming)

Legislation related to sexual harassment in education is critical to ensuring
women’s and girl children’s right to education in an environment free from
discrimination and violence. Sexual harassment in schools and other educational
settings is a prevalent problem around the world. A 2001 report by Human Rights
Watch documented extensive harassment and violence perpetrated by teachers
and male students against girls in South African schools. In Malawi, 50% of
surveyed school girls reported experiencing sexual harassment. A study of
school girls in one south Indian state also documented girls’ vulnerability to
harassment. A recent Czech study suggests that more than 75% of Czech
university students had been harassed at some point during their schooling. The
American Association of University Women reports that 81% of students in the
U.S. experience some form of sexual harassment during their schooling. This
study further states that 40% of surveyed students reported that teachers and
other staff sexually harass students in their school. (See: Human Rights Watch,
Scared at School, 2001; UNITE Fact Sheet - How prevalent is violence against
women? (Feb. 2008); Fiona Leach & Shashikala Sitaram, Sexual harassment
and abuse of adolescent school girls in South India, 2 Education, Citizenship and
Social Justice 257 (2007); Study finds high levels of sex harassment at Czech
Universities, Jan. 15, 2010; AAUW, Harassment-Free Hallways: How to Stop
Sexual Harassment in School, 2004)

Like workplace sexual harassment, a multi-level approach is required to address
harassment in educational settings. But because sexual harassment in schools
negatively affects children, often leading to higher dropout rates among
schoolgirls, legislation and policy must be very aggressive. In addition, national
legislation and local policy must address the fact that students may also be
perpetrators of sexual harassment in the educational setting. This requires
special consideration in the drafting of law and policy.

Core elements for sexual harassment laws in the educational setting

As with sexual harassment in other settings, many countries deal with sexual
harassment in educational settings through a variety of legal regimes, including criminal
law, anti-discrimination legislation, and education laws, as well as local policies and
disciplinary codes. Laws should:

Prohibit harassment by teachers, staff, and fellow students, keeping in mind the
age of alleged student perpetrators;

Prohibit harassment of admitted students as well as those students seeking
admission to educational institutions;

Reflect a zero-tolerance policy for sexual relationships between teachers and students;

Make schools financially liable for harassment that occurs on their premises or
during school-related activities;
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Require that all educational institutions, both public and private, have sexual
harassment prevention policies;

Require that sexual harassment policy information be made available to
students, parents, and staff in an accessible way (ie. training, posting policies in
easily visible locations, translating policies into other languages).

Teachers/staff harassing students

Sexual harassment in education may be explicitly prohibited or may be subsumed by
legislation that prohibits harassment in any relationship of dependency or special trust.

Estonia’s Gender Equity Act defines sexual harassment as taking place “in any
subordinate or dependent relationship, any form of unwanted verbal, non-verbal
or physical activity or conduct of a sexual nature occurs, with the purpose or
effect of violating the dignity of a person, in particular when creating a disturbing,
intimidating, hostile, degrading, humiliating or offensive environment...” (Ch. 1,
art.3(5)).

Israel’s law, taking a middle approach, makes special provision for “a minor or a
helpless person, where a relationship of authority, dependence, education or
treatment is being exploited.” (See: Prevention of Sexual Harassment Law, Art.

3(2)(6)(@))

Criminal law in Kenya specifically addresses teachers and other school staff.
Kenya’'s Sexual Offences Act, sec. 24(4), provides for a prison sentence of not
less than ten years for:

any person who being the head teacher, teacher or employee in a primary or
secondary school or special institution of learning whether formal or informal,
takes advantage of his or her official position and induces or seduces a pupil or
student to have sexual intercourse with him or commits any other offence under
this Act, such sexual intercourse not amounting to the offence of rape or
defilement.

In the UK, the Sexual Offences Act, Part 1, sec.sec.16, 21-22, makes any sexual
relationship, sexual touching, and several other types of sexual activity criminal
when an adult is in a position of trust in relation to a child, including a teacher or
staff in an educational institution.

Legislation should clearly state that prohibition of sexual harassment applies
equally to teachers and to other adults in the educational setting. Sweden’s law
specifies that “employees and contractors engaged in [educational] activities
shall be equated with the education provider when they are acting within the
context of their employment contract.” See: Discrimination Act, Ch. 1, sec. 5.
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CASE STUDY - Benin

In the West African country of Benin, harassment of girls in school has been
commonplace. Approximately half of girls in Benin enroll in school and many end up
dropping out because of the hostile environment created by continual pressure for
sexual favors from teachers or fellow students. Girls who report sexual harassment
often are accused of leading a teacher on and may be forced to drop out of school by
parents as a result. See: USAID Women’s Legal Rights Initiative, Annual Report on
Good Practices, Lessons Learned, and Success Stories, 12, 2006; Benin bans
harassment, WILPF, July 26, 2006. With the long-term support of international
partners and in consultation with civil society, Benin in 2006 passed a broad law
aimed at preventing and punishing sexual harassment of women and girls. The law
clearly targets the educational setting. Under the new law, judges can order specific
measures of support and care for child victims of harassment, including placement in
a new supportive educational setting and monetary support for the minor victim.
These special measures for care for harassed children can be reopened for judicial
review at any time upon request of the child’s parent or guardian. The law also
specifies a range of penalties and states that for harassment of minors the maximum
penalty should be imposed. See: Loi sur le Harcelement Sexuel, 2006.

Zero-tolerance for teacher-student sexual relations

e Laws on sexual harassment in the education setting should prohibit all sexual
relationships between teachers and students in the same educational institution.
Amendments to South Africa’s education laws in 2000 stated that an “educator
must be dismissed if he or she is found guilty of...having a sexual relationship
with a learner of the school where he or she is employed.” The dismissal is
mandatory whether or not there was “consent.” See: Education Laws
Amendment Act, sec. 10. Also, such zero-tolerance policies are consistent with
many laws that criminalize adults’ sexual relationships with minors generally.

e Because sexual harassment in the educational setting affects victims who often
are minors and perpetrators are in a position of particular authority and trust,
consensual sexual relationships should not be protected. This highlights the fact
that legislative language addressing harassment in the workplace, where
consensual relationships are protected, cannot simply be transposed into the
educational setting.

e There is consensus that zero-tolerance for sexual relationships between students
and teachers is a best practice for sexual harassment law and policies in
educational settings. Education International, an organization of teachers unions
from around the world, has encouraged its affiliates “to condemn such breaches
of ethical standards clearly and publicly,” noting that zero-tolerance of these
relationships is the only workable policy solution. See: Education International,
Combating Sexual Harassment in Schools, 2005.
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Unwelcomeness requirement

Drafters should be aware that ‘unwelcomeness’ requirements (often imposed in sexual
harassment laws in other contexts) should be reconsidered in the educational setting.
Women and girls in educational settings, where teachers and other authority figures
have complete control over the environment, often have no option to express that
conduct is unwelcome. Unwelcomeness provisions should be removed or substantially
modified when drafting laws related to the educational setting. For example, Israeli law
removes the requirement for a victim to express that conduct is unwelcome when the
victim is “a minor or a helpless person, [or] where a relationship of authority,
dependence, education or treatment is being exploited.” (See: Prevention of Sexual
Harassment Law, Art. 3(a)(6)(a)) In the United States, under federal Title IX legislation,
conduct must be unwelcome for it to constitute sexual harassment, but conduct is
considered “unwelcome if the student did not request or invite it and considered the
conduct to be undesirable or offensive.” Also, the “age of the student, the nature of the
conduct, and other relevant factors affect whether a student [is] capable of welcoming
the sexual conduct. A student’s submission to the conduct or failure to complain does
not always mean that the conduct was welcome.” (See: U.S. Department of Education,
Sexual Harassment: It's Not Academic, p.5, 2008)

Students harassing students

Laws should make clear that it is prohibited for students to sexually harass other
students, sometimes known as peer-to-peer harassment. Laws that prohibit any person
from committing harassment in the course of educational activities generally include this
behavior. Some countries have chosen to specifically prohibit harassment perpetrated
by students. Legislation in New South Wales, Australia provides that students over the
age of 16 years are “adult students” and are prohibited from harassing other students or
their teachers. “Adult students” are subject to sanction, but students under the age of 18
are not liable for monetary damages. (See: Anti-Discrimination Act, sec. 22E) Courts
may also interpret laws to cover peer-to-peer harassment, such as has been done in the
United States where federal Title IX anti-discrimination legislation has been held to
impose liability on school districts for peer-to-peer harassment in certain instances.
(See: H. Lewis & E. Norman, Civil Rights Law & Practice, 290-92, 2001)

Broadly define educational institution and educational activities

e Legislation should broadly define educational institutions, so as to include public
and private institutions, primary and secondary schools, as well as colleges,
universities, and vocational training. Law in New South Wales, Australia, defines
educational authority as “a person or body administering a school, college,
university or other institution at which education or training is provided.” (See:
Anti-Discrimination Act, sec.4(1)) The new Equality Law in the UK makes
provision specifically for schools as well as “further and higher education.”
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Laws should also make clear that students are protected from harassment
connected with any of the academic, educational, extracurricular, athletic, and
other programs or activities of the educational institution, regardless of where the
activity takes place.

Duties of educational institutions

Legislation on sexual harassment in educational institutions should place a duty on
national education ministries, regional educational bodies, and on individual schools to
() prevent, (2) investigate and (3) effectively remedy sexual harassment.

Prevention, Policy Development & Training

Sweden’s anti-discrimination law provides an example of a general provision
imposing a duty on schools to prevent sexual harassment:

An education provider referred to in Section 14 is to take measures to prevent and
hinder any child, pupil or student who is participating in or applying for their activities
from being subjected to harassment associated with sex...or to sexual harassment.
See: Discrimination Act, Ch. 3, sec.15.

Laws should require that each educational institution develop and distribute an
anti-harassment policy as a critical aspect of prevention.

The U.S. state of California’s Education Code, sec. 231.5, provides an example
of legislation requiring that schools develop and disseminate sexual harassment
policies to students and staff:

...(b) Each educational institution in the State of California shall have a written
policy on sexual harassment...

(c) The educational institution’s written policy on sexual harassment shall include
information on where to obtain the specific rules and procedures for reporting
charges of sexual harassment and for pursuing available remedies.

(d) A copy of the educational institution’s written policy on sexual harassment
shall be displayed in a prominent location in the main administrative building or
other area of the campus or school site. “Prominent location” means that
location, or those locations, in the main administrative building or other area
where notices regarding the institution’s rules, regulations, procedures, and
standards of conduct are posted.

(e) A copy of the educational institution’s written policy on sexual harassment, as
it pertains to students, shall be provided as part of any orientation program
conducted for new students at the beginning of each quarter, semester, or
summer session, as applicable.

() A copy of the educational institution’s written policy on sexual harassment
shall be provided for each faculty member, all members of the administrative
staff, and all members of the support staff at the beginning of the first quarter or
semester of the school year, or at the time that there is a new employee hired.

Developing Legislation on Violence against Women and Girls 183

May 2011


http://www.sweden.gov.se/sb/d/3926/a/118187
http://law.justia.com/california/codes/edc/221.5-231.5.html

(g) A copy of the educational institution’s written policy on sexual harassment
shall appear in any publication of the institution that sets forth the comprehensive
rules, regulations, procedures, and standards of conduct for the institution.

In addition, schools should ensure that their policy reflects national non-
discrimination laws as well as international treaty obligations on preventing
violence and discrimination against women and girls. (See International law
section above) The following guidelines provide a helpful framework for
developing school anti-sexual harassment policies:

A school sexual harassment policy should do the following:

©)

o

o

State the school's commitment to prevent sexual harassment.
Offer examples of behaviors covered by the policy.
Identify the kinds of activities and sites where prohibited conduct could occur.

Explain the methods the school will use to investigate incidents of sexual
harassment.

Make clear that the school will take action to stop sexual harassment from
recurring.

Outline specific procedures to address formal complaints of sexual
harassment.

Provide the names, positions, and contact information for people responsible
for accepting and managing complaints (complaint managers).

Require staff and other individuals working on school grounds to report sexual
harassment that they witness or learn about.

Prohibit retaliation against those who report harassment or participate in
related proceedings.

Explain that confidentiality will be maintained as much as possible (for
victims, bystanders, etc.) and that victims or witnesses will not be required to
face harassers.

State that the goal of any investigation or proceedings will be a fair resolution
that includes appropriate and corrective action.

In developing a policy on sexual harassment, schools should do the following:

©)

©)

Include all categories of people affected by the policy in the development
process (students, parents, faculty, staff).

Seek participation by all members of the school community (e.g., the school
attorney, state agencies, and other individuals or agencies who know about
harassment and civil rights issues).
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o Make sure that individuals involved in the development of the policy receive
training and have access to experts who can advise them on designing a fair
and comprehensive policy.

o Thoroughly publicize the policy throughout the school and community through
public posting, in discussions with students and adults, at parent-teacher
organization meetings, and in languages spoken by the school population.

o Designate time and resources to implement the policy, including training for
staff members.

o Align the policy with other district policies, such as written codes of conduct
and personnel and student handbooks.

(See: AAUW, Harassment-Free Hallways, 23, 2004; Amnesty International, Safe
Schools: Every Girl’s Right, 2008)

Laws related to sexual harassment in education should require that schools train
students, staff, and parents about sexual harassment. Integrating sexual
harassment education into school curricula is also recommended as a best
practice to prevent harassment by empowering students to speak up for
themselves. Several organizations provide information on how to increase
awareness of sexual harassment among teachers, staff, and particularly
schoolgirls.

In Egypt, the Egyptian Center for Women’s Rights ran a multi-year campaign to
raise awareness about sexual harassment, including harassment of children. The
group developed a movie and an educational booklet that included games to help
educate children about sexual harassment without making them overly afraid.
Womankind, a group in the UK that involves students in developing anti-sexual
bullying campaigns involves students in surveying their peers about experiences
of sexual harassment. The Canadian School Health Center hosts a website with
numerous lesson plans about sexual harassment for students of different ages
that can be integrated into classroom teaching. The Australian Human Rights
Commission has also produced a curriculum called Tackling Sexual Harassment
in Your School.
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CASE STUDY - Costa Rica

As part of implementing its Act No. 7476 on Sexual Harassment in the Workplace
and in Education, Costa Rica has undertaken an extensive public awareness and
education effort around harassment of adolescent girls. The National Center for
Development of Women and the Family launched a Programme on Adolescent Girls
which included a national survey. The survey was conducted at public, private, semi-
official, and technical colleges around the country to assess knowledge about the Act
and to gather data on the frequency of sexual harassment in the educational
environment. The program also included a media campaign focused on prevention,
punishment, and eradication of sexual harassment of young girls. Finally, the
program provided training on sexual harassment prevention to counselors in
secondary schools, teachers and administrative staff of secondary education centers,
adolescent students from secondary schools, and university students. The
government also produced specific educational materials with support from the UN
and the European Union including “Say No to Sexual Harassment” and “Sexual
harassment: What to do.” (See: Combined initial, second and third periodic reports of
States parties — Costa Rica, CEDAW/C/CRI/1-3.)

Investigation

e Laws should require that schools immediately investigate any allegation of sexual
harassment. For example, under Swedish law, “[i]f an education provider becomes
aware that a child, pupil or student participating in or applying for the provider’s
activities considers that he or she has been subjected in connection with these
activities to harassment or sexual harassment, the education provider is obliged to
investigate the circumstances surrounding the alleged harassment and where
appropriate take the measures that can reasonably be demanded to prevent
harassment in the future.” (See: Discrimination Act, Ch. 2, sec.7)

e Investigations should be conducted confidentially and victims should be informed of
the progress and outcome of the investigation. When harassment is found to have
occurred, laws and policies should require that responsive measures, such as
separation of the victim and the harasser, minimize the burden on the victim as
much as possible. The U.S. Department of Education provides helpful guidance on
best practices for sexual harassment investigations in educational settings in its
publication Protecting Students from Harassment and Hate Crime: A guide for
schools.
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Remedies

Remedies for sexual harassment of students may include special care and provisions
for affected students, dismissal or other sanction for adults involved, changes in the
educational setting itself, or punitive fines or criminal sentences. Many national laws
make harassers individually punishable for acts of sexual harassment, whether through
criminal legislation, dismissal, or civil penalties. While individual liability is critically
important, making schools institutionally liable for their actions in creating a safe school
is an equally important piece of preventing sexual harassment of girls and women.

lllustrative Examples

Japan:

For college and university students, sexual harassment in education and employment
often overlap. In a case arising out of Tohoku University in Japan, a university
professor was ordered to pay 9 million yen in compensation to a student assistant.
The Sendai High Court determined that he had harassed her by demanding that she
have a sexual relationship with him, and when she tried to end the relationship, he
demanded that she rewrite her doctoral thesis. (See: Prof ordered to pay 9 mil. yen
for sexual harassment, Asian Economic News, July, 10, 2000)

United States:

In the United States, legislation prohibiting sexual harassment of students as a form
of discrimination is tied to national funding of educational institutions. Any school —
whether run by the government or by a private organization — that receives funding
from the U.S. government must comply with Title IX. Title IX requires that schools
issue a policy against sexual harassment, publicize grievance procedures, and have
a Title IX coordinator. (See: U.S. Department of Education, Sexual Harassment: It's
Not Academic, 16, Sept. 2008) Coordinators are specially designated individuals
trained to help ensure that schools are complying with the requirements of Title 1X,
which include but go well beyond sexual harassment prevention. Judicial
interpretation of Title IX has determined that school districts can be held liable for
monetary damages when students experience harassment, either from a teacher or a
fellow student, when “an official with authority to end the discrimination had actual
knowledge of the discrimination and failed to act such that the failure amounted to
deliberate indifference.” (See: Gebser v. Lago Vista Independent School Dist, 524
U.S. 274 (1989); Davis v. Monroe County Board of Educ., 526 U.S. 629 (1999))
While this sets a high standard for liability, the potential threat of liability can alter
institutional practice.
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Sexual harassment in sport

Sexual harassment in sport takes on unique dimensions because of the power
relationships established with coaches and because of the necessary focus on
athletes’ bodies. Moreover, hazing rituals in sport can lead to sexual harassment.
Recognition of sexual harassment in sport has come at the highest levels. The
International Olympic Committee issued a Consensus Statement in 2007 which
reported that:

sexual harassment and abuse happen in all sports and at all levels. Prevalence
appears to be higher in elite sport. Members of the athlete’s entourage who are
in positions of power and authority appear to be the primary perpetrators. Peer
athletes have also been identified as perpetrators. Males are more often reported
as perpetrators than females...Research demonstrates that sexual harassment
and abuse in sport seriously and negatively impact on athletes’ physical and
psychological health. It can result in impaired performance and lead to athlete
drop-out. Clinical data indicate that psychosomatic ilinesses, anxiety, depression,
substance abuse, self harm and suicide are some of the serious health
consequences.

The Windhoek Call for Action, adopted by the Second World Conference on
Women and Sport in 1998, addresses the responsibility of all parties involved in
sport to ensure “a safe and supportive environment for girls and women
participating in sport at all levels by taking steps to eliminate all forms of
harassment and abuse, violence and exploitation.” Recognizing the problem of
sexual harassment in sports, the European Parliament in 2005 adopted a
resolution that urges:

Member States and sports federations to adopt measures for the prevention and
elimination of sexual harassment and abuse in sport by enforcing the legislation
on sexual harassment at work, to inform athletes and their parents of the risks of
abuse and the means of legal action available to them, to provide sports
organisations’ staff with specific training and to ensure that criminal and
disciplinary provisions are applied.

(See: Resolution on Women and Sport, para. 40.)

The UNESCO Code of Sports Ethics states that sports organizations have the
responsibility:

To ensure that safeguards are in place within the context of an overall framework
of support and protection for children, young people and women, both to protect
the above groups from sexual harassment and abuse and to prevent the
exploitation of children, particularly those who demonstrate precocious ability.
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Core elements of laws on sexual harassment in sport

Laws on sexual harassment should be extended to apply to sporting activities, if
not already covered through general non-discrimination laws or through
employment, education, or goods and services legislation.

Laws on sexual harassment in sport should draw on the general principles for

sexual harassment legislation, while taking special account of:

o The varied environments in which women and girls participate in sport;

o The fact that sexual harassment can be perpetrated by coaches, other
athletes, or other parties involved in supporting and training athletes; and

o The special power dynamics between athletes and coaches.

Prevention

Because of the power dynamics between coaches and athletes, as well as the high
stakes for many student and professional athletes whose sporting activities are
integrated with many other aspects of their lives, such as work and education, sporting
organizations should take the following steps to prevent and address sexual
harassment:

Develop policies and procedures for the prevention of sexual harassment and
abuse;

Prepare and implement codes of ethics and conduct for coaches, whether they
work with adults or children;

Monitor the implementation of these policies and procedures;

Evaluate the impact of these policies in identifying and reducing sexual
harassment and abuse;

Provide training on how sexual harassment and sexual relationships can
negatively influence coach-athlete relationships;

Develop complaint procedures that ensure privacy;
Protect legal rights of athletes and coaches, and protect against retaliation;
Screen all applicants for coaching staff and volunteer positions;

Foster strong partnerships with parents/care givers in the prevention of sexual
harassment and abuse;

Promote and support scientific research on these issues;

Foster a climate of open discussion about the issues of sexual harassment and
abuse so that athletes with problems feel confident enough to speak out; and

Develop athlete autonomy wherever possible including adopting coaching styles
which give optimum autonomy and responsibility to athletes.

(See: Women’s Sports Foundation, Sexual Harassment and Sexual Relationships Between
Coaches, Other Athletic Personnel and Athletes: The Foundation Position; International

Olympic Committee, Consensus Statement on _Sexual Harassment and Abuse in Sport;
Women Sport International, Brochure on Sexual Harassment and Abuse in Sport)
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PROMISING PRACTICE: The Netherlands

The national sporting organization in the Netherlands has drafted a policy plan that
concentrates on ways of preventing and combating sexual harassment in sports
which includes a code of conduct for professional and voluntary workers as well as a
specialized telephone hotline through which people can report incidents of sexual
harassment in sports. See: Legislation in the member States of the Council of Europe
in the field of violence against women vol. I, 145, 2002.

CASE STUDY - Targeted Protection for Children in the UK

In the UK, one of the largest children’s charity organizations houses a special unit on
child protection in sports. The Child Protection in Sport Unit of the National Society
for the Prevention of Cruelty to Children was founded in 2001 to work with UK Sports
Councils, governing bodies, and other organizations to help them reduce the risk of
child abuse during sporting activities. Women Sport International, a US based non-
governmental organization that has established a task force on sexual harassment,
was also involved in lobbying for the establishment of this special unit. The
organization maintains a hotline specifically for children to call and talk about any
concerns they have about the way they are being treated during sporting activities.
The group also produces a number of resources for coaches, sporting organizations,
and parents that cover sexual harassment and abuse as well as many other safety
topics.
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Sexual harassment in housing

Sexual harassment can have severe negative impacts on the rights of women to live in
safe, affordable housing. The right to choose housing also impacts other aspects of a
woman’s life, such as her ability to get safely to and from her place of employment, the
schools her children attend, as well as access to goods and services in her
neighborhood.

Core elements of sexual harassment laws in the housing/ accommodation context

Laws related to sexual harassment in housing should:
o Recognize sexual harassment in housing as a form of discrimination;

o Make it unlawful to condition access to or retention of housing or housing-
related services or transactions on sexual conduct or favors; and

o Make it unlawful for a housing provider and associated employees and agents
to engage in sexual or sex-based behavior that makes the housing
environment offensive or significantly less desirable.

Sexual harassment laws in this context should also follow the general principles

on_sexual harassment laws. The Caribbean Community Secretariat has

promulgated model legislation relative to sexual harassment which includes a

prohibition of sexual harassment in accommodation. Specifically, the model law

states:

It is unlawful for a person to make it reasonably appear to another person that

(1) the terms on which the first-mentioned person offers the other person
accommodation;

(2) the first-mentioned person’s acceptance of the other person’s application for
accommodation;

(3) the time of processing of the other person’s application for accommodation, or
the order of precedence of the other person or any list of applicants for that
accommodation;

(4) the other person’s access or the extent of such access to any benefit
connected with the accommodation;

(5) the failure to evict the other person or to subject that other person to any
other detriment in relation to the accommodation, is or are contingent on that
other person’s acceptance of sexual advances or toleration of persistent
sexual suggestions or innuendo from the first-mentioned person.

(See: CARICOM Model Legislation on Sexual Harassment, clause 5)

Many countries’ anti-discrimination laws also prohibit discrimination in
accommodation, which include a prohibition of sexual harassment. Benin’s 2006
law prohibits sexual harassment no matter where it takes place. Ireland’s and
Mauritius’ laws prohibit any form of discrimination in accommodation, among other
realms. Malta’s law states that:

Persons responsible for...any establishment at which goods, services or
accommodation facilities are offered to the public, shall not permit other persons
who have a right to be present in, or to avail themselves of any facility, goods or
service provided at that place, to suffer sexual harassment at that place.

(See: Equality for Men and Women Act, Art. 9(2)(a))
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Prevention

Laws should require that property owners and managers take actions to prevent sexual
harassment through policy development, training, and grievance procedures. The U.S.
Department of Housing and Urban Development suggests that property managers can
adopt the following practices to help prevent sexual harassment:

e Develop policies against sexual harassment;

e Develop processes for people applying for housing and for tenants to report
sexual harassment;

e Establish sanctions for employees, contractors, and other agents who sexually
harass tenants or applicants;

e Educate employees and residents about these policies.
(See: US Dept. of Housing and Urban Development, Policy Guidance, 2008)

CASE STUDY - Scotland

In Scotland, sexual harassment in the housing context is currently prohibited under
the Sex Discrimination Act as well as other anti-harassment laws. The prohibition
extends to landlords or anyone working for them, letting agents, estate agents,
mortgage lenders, or any other service providers. Victims have a variety of avenues
for redress. The Scottish housing rights group, Shelter, highlights the following
options for victims of harassment:

e Make a complaint to professional umbrella organizations, such as the national
estate agents association, or to the employer of the harasser such as the
lending company;

Bring a complaint under the Sex Discrimination Act;
Get advice from the Citizen’s Advice Bureau;

Make a police report;

Take action in court with the help of a solicitor.

Scotland’s Sex Discrimination Act (SDA) is monitored by the Equality and Human
Rights Commission which can provide advice on cases and, when cases merit, help
victims take them to court. The SDA also allows individuals who have been
discriminated against to send the entity that took the discriminatory action an SDA
guestionnaire which asks for an explanation of the behavior. The response or lack of
response to such a questionnaire often helps determine whether legal action is
warranted. If a woman is experiencing harassment by a government employee in
charge of housing, she also has the option to take a complaint to the Scottish Public
Services Ombudsman. If a woman is being harassed by a neighbor, that activity is
not covered under the Sex Discrimination Act and accordingly must be dealt with
through a police report or other court action. Scottish courts can issue a non-
harassment order, which will ban the harasser from continuing the harassing
behavior, or an interdict, which will require a harasser to stay away from the victim,
the victim’s home, and/or family. Victims may also raise claims for economic
damages in court. See: Sexual Harassment, Shelter.
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Remedies

Provisions on sexual harassment in housing, often part of anti-discrimination laws, are
generally enforced through national human rights commissions or the civil courts.
Moreover, NGOs are often involved in assisting and supporting victims through the
process of documenting and initiating claims.

CASE STUDY - Canada

British Columbia’s Human Rights Tribunal awarded a female tenant 19,422 Canadian
dollars for ongoing sexual harassment by her landlord. The court found that improper
gifts and comments, intrusion into the tenant’s personal life, and an incident of
groping constituted sexual harassment. The Court also required the landlord to pay
legal expenses, damages for injury to dignity, feelings and self respect, and improper
conduct during the tribunal hearing. The Court used a “knowledge” standard for the
sexual harassment offense, holding him liable because he “knew or should have
known” that his conduct constituted sexual harassment. (See: MacGarvie V.
Friedmann, 2009 BCHRT47 (Feb. 2, 2009); Carlito Pablo, B.C. Human Rights
Tribunal Favours Tenant in Sexual Harassment Case, Straight.com)

CASE STUDY - The United States Fair Housing Act

The United States has an extensive enforcement regime related to sexual harassment in
housing under its Fair Housing Act (42 USC secs.3601-3691). The legislation prohibits
sexual harassment in housing, places duties on property managers to prevent
harassment, and designates an enforcement agency. The law and judicial opinions
interpreting the law substantially follow the principles that have developed over time in
workplace sexual harassment cases. (See: New York v. Merlino, 694 F. Supp. 1101
(S.D.N.Y. 1998)) Women can file a complaint with either the federal Department of
Housing and Urban Development or with a local fair housing agency and cases will be
investigated at no cost to the victim. The agencies will generally attempt to negotiate a
settlement but may file a claim in court if necessary. Women may also file a private suit
in federal court, with their own legal representation. Moreover, many local communities
have civil society groups that advocate for fair housing and will provide assistance to
women who are confronted with sexual harassment. (US Dept. of Housing and Urban
Development, Policy Guidance, 2008) In some instances, women may also wish to file a
criminal complaint, especially if they are assisted by an advocacy organization. Some
police departments will assist with investigation and evidence gathering in sexual
harassment cases and may even file criminal charges under state law. (Fair Housing
Advocates Association, Sexual Harassment Laws) The Fair Housing Act also protects
women from retaliation. The law makes it illegal for a property owner/manager to “coerce,
intimidate, threaten, or...deny housing, increase rent, withhold maintenance or similar
services, harass, sue, or evict because an individual filed a housing discrimination
complaint, cooperated with a housing discrimination investigation, or otherwise exercised
his or her legal rights under the Act.” (US Dept. of Housing and Urban Development,
Policy Guidance, 2008) U.S. law makes this type of retaliatory action a separate basis
for legal action against the property owner. Depending on the facts, property managers
can be held directly liable for their behavior and vicariously liable for the acts of their
employees and agents and may also beheld liable for the harassing behavior of tenants in
some cases. (US Dept. of Housing and Urban Development, Policy Guidance, 2008.)
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Legislation prohibiting the sexual harassment of women and girls in the course of
accessing goods and services is also an important area to consider for legislation. The
European Union has been proactive in this regard, through the issuance of Directive
2004/113/EC, implementing the principle of equal treatment between men and women
in the access to and supply of goods and services. This directive specifies that sexual
harassment in the provision of goods and services is a form of prohibited discrimination.

Core elements of laws on sexual harassment in provision of goods and services
The European Union directive covers many of the key areas that should be included in
legislation, including:

Ensuring that judicial and/or administrative procedures are in place to enforce the
prohibition on discrimination/harassment;

Provision for effective, proportionate compensation and/or reparation related to
damages and losses suffered as a result of the harassment and provision for
dissuasive penalties for perpetrators;

Placing the burden of proof in civil proceedings on the alleged perpetrator;
Protections against retaliation;
Provision for dialogue with key stakeholders;

Ensuring that a designated governmental body has oversight of the issue and
has the power to provide assistance to victims, to collect data, and to publish
appropriate reports on the topic; and

Ensuring that the prohibition of sexual harassment applies to both public and
private interactions involving the provision of goods and services.

Models and examples for drafting specific provisions on each of the above principles
can be adapted from laws in the employment or anti-discrimination law context.

Defining goods & services

Laws should provide a specific and broad definition of goods and services.

o Northern Ireland’s law provides an example:
(1) It is unlawful for any person concerned with the provision (for payment or
not) of goods, facilities or services to the public or a section of the public to
discriminate against a woman who seeks to obtain or use those goods,
facilities or services—

(a) by refusing or deliberately omitting to provide her with any of them, or

(b) by refusing or deliberately omitting to provide her with goods, facilities
or services of the like quality, in the like manner and on the like terms as
are normal in his case in relation to male members of the public or (where
she belongs to a section of the public) to male members of that section.
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(2) The following are examples of the facilites and services mentioned in

paragraph (1)—

(a) access to and use of any place which members of the public or a

section of the public are permitted to enter;

(b) accommodation in a hotel, boarding house or other similar

establishment;

(c) facilities by way of banking or insurance or for grants, loans, credit or

finance;

(d) facilities for education;

(e) facilities for entertainment, recreation or refreshment;
(f) facilities for transport or travel;

(g) the services of any profession or trade, or any local or other public

authority.
(See: Sex Discrimination Order, sec. 30)

o Legislation in New South Wales, Australia also provides a detailed definition

of what constitutes services, including:

(a) services relating to banking, insurance and the provision of grants, loans,
credit or finance, (b) services relating to entertainment, recreation or
refreshment, (c) services relating to transport or travel, (d) services of any
profession or trade, (e) services provided by a council or public authority, (f)
services consisting of access to, and the use of any facilities in, any place or
vehicle that the public or a section of the public is entitled or allowed to enter

or use, for payment or not. (See: Anti-Discrimination Act, sec. 4)

CASE STUDY - Austria

In Austria, sexual harassment in the provision of goods and services is addressed in
the national Equal Treatment Act, but compliance with the European directive also
required some amendment to national laws relative to the provision of insurance,
highlighting again the importance of reviewing a wide array of national laws so as to
ensure comprehensive protection against harassment. Individuals who have
experienced sexual harassment in the provision of goods or services can “file an
application with the Equal Treatment Commission to examine the case and deliver an
expert opinion on the case [and] whether or not the law has been violated.” Cases of
sexual harassment in the provision of goods and services are rarely reported, even in
Europe, where a supportive enforcement regime exists. But in Austria an Equal
Treatment Ombudsperson can report on cases and provide expert advice to
complainants. In one instance, an electrician who was called out to a family home to
do repair work reportedly harassed the daughter of the family during the course of the
work. The parents sought advice from the Equal Treatment Ombudsman who
consulted with the family. The situation ultimately was resolved with an apology and
an offer of compensation from the service provider without the need for formal
procedures. (See: European Network of Legal Experts in the Field of Gender Equality,
Sex Discrimination in _the Access to and Supply of Goods and Services and the
Transposition of Directive 2004/113/EC, 9, 28-29, 2009)
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Humanitarian relief and peacekeeping operations

One main area of concern related to sexual harassment in the provision of goods
and services is in the humanitarian and peacekeeping realms. Sexual
exploitation of some the world’s most vulnerable populations has raised an
international outcry and has become an important area of advocacy for
international NGOs and intergovernmental organizations.

In 2002, a report from UNHCR and Save The Children — UK brought the issue of
sexual exploitation and abuse of children by peacekeepers and humanitarian
workers to the forefront of international attention. The report implicated 42 aid
agencies, including the UNHCR, as being involved in sexual exploitation of
women and children. UN peacekeepers were also implicated.

Agency workers from local and international NGOs as well as UN agencies are
among the prime sexual exploiters of refugee children often using the very
humanitarian assistance and services intended to benefit refugees as a tool of
exploitation. Male national staff were reported to trade humanitarian commodities
and services, including medication, oil, bulgur wheat, plastic sheeting, education
courses, skills-training, school supplies etc., in exchange for sex with girls under
18. The practice appeared particularly pronounced in locations with significant
and established aid programmes.

(See: UNHCR/Save The Children—UK, Sexual Violence and Exploitation: The
Experience of Refugee Children in Liberia Guinea and Sierra Leone, 8, 2002.)

The report cited lack of effective complaint mechanisms, inadequate codes of
conduct and training for staff, as well as inadequate local laws to hold
perpetrators accountable. The problem of sexual exploitation and abuse by
humanitarian workers and peacekeepers has been documented elsewhere in
Africa and around the world. See: Humanitarian Exchange Network, ‘It is difficult
to escape what is linked to survival’: sexual exploitation and food distribution in
Burundi, 2006; Human Rights Watch, Trapped by Inequality, sec. V, 2003; UN
Organization Mission in the Democratic Republic of Congo, Sexual Exploitation
and Abuse End of Assignment Report, 2005.

Basic principles for laws on sexual exploitation and abuse

National laws should:

Require that non-governmental organizations operating in the country have a
sexual exploitation policy and that their staff are trained on prevention of sexual
exploitation;

Include criminal penalties for sexual exploitation of women and children; and

Provide for a national body to receive and investigate complaints of sexual
exploitation.

(See also Sexual Assault, Trafficking, and Forced/Early Marriage sections)
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In reality, however, much sexual exploitation and abuse occurs when national
legal protections, if they exist, have entirely broken down. Accordingly, it is the
primary responsibility of the nations and international organizations providing
assistance to ensure that their employees carry out the mission of humanitarian
assistance while at the same time effectively protecting the rights of women and
girls. For example, Sweden’s law prohibiting the purchase of sexual services
extends to peacekeeping forces stationed abroad. Three military officers
stationed abroad were charged and convicted under the law in 2002, and were
subsequently dismissed from the military. Gunilla Ekberg, The Swedish Law that
Prohibits the Purchase of Sexual Services, 10 Violence Against Women 1187,

1198 (2004).

United Nations Action to Combat Sexual Exploitation and Abuse

The issue of sexual exploitation in humanitarian and peacekeeping operations
has been on the United Nations agenda at the highest levels. Security Council
Resolution 1325 on Women, Peace and Security:

Calls on all parties to armed conflict to take special measures to protect women
and girls from gender-based violence, particularly rape and other forms of sexual
abuse, and all other forms of violence in situations of armed conflict;

Calls upon all parties to armed conflict to respect the civilian and humanitarian
character of refugee camps and settlements, and to take into account the
particular needs of women and girls, including in their design, and recalls its
resolution 1208 (1998) of 19 November 1998 and 1296 (2000) of 19 April 2000.

In 2002 in response to the UNHCR/SCUK report, the UN Inter-Agency Standing
Committee, which is the primary mechanism for inter-agency coordination of
humanitarian assistance by UN and non-UN organizations, established a Task
Force on Sexual Exploitation and Abuse in Humanitarian Crises. On June 13,
2002, the IASC released its report on Protection from Sexual Exploitation and
Abuse in Humanitarian Crises in response to allegations of abuse in West Africa.
Adopting recommendations from the report, in 2003, the Secretary General
issued a bulletin on Special measures for protection from sexual exploitation and
sexual abuse (ST/SGB/2003/13), which applies to all staff of the UN, including
separately administered organs and programs. The bulletin states that:

(a) Sexual exploitation and sexual abuse constitute acts of serious misconduct
and are therefore grounds for disciplinary measures, including summary
dismissal;

(b) Sexual activity with children (persons under the age of 18) is prohibited
regardless of the age of majority or age of consent locally. Mistaken belief in the
age of a child is not a defence;

(c) Exchange of money, employment, goods or services for sex, including sexual
favours or other forms of humiliating, degrading or exploitative behaviour, is
prohibited. This includes any exchange of assistance that is due to beneficiaries of
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assistance;

(d) Sexual relationships between United Nations staff and beneficiaries of
assistance, since they are based on inherently unequal power dynamics,
undermine the credibility and integrity of the work of the United Nations and are
strongly discouraged;

(e) Where a United Nations staff member develops concerns or suspicions
regarding sexual exploitation or sexual abuse by a fellow worker, whether in the
same agency or not and whether or not within the United Nations system, he or
she must report such concerns via established reporting mechanisms;

() United Nations staff are obliged to create and maintain an environment that
prevents sexual exploitation and sexual abuse. Managers at all levels have a
particular responsibility to support and develop systems that maintain this
environment.

e In 2006, the UN held a high-level conference on eliminating sexual exploitation and
abuse, which resulted in a Statement of Commitment that included the following
action points:

1. Develop organization-specific strategies to prevent and respond to sexual
exploitation and abuse. These would include time-bound, measurable indicators of
progress to enable our organizations and others to monitor our performance.

2. Incorporate our standards on sexual exploitation and abuse in induction materials
and training courses for our personnel.

3. Prevent perpetrators of sexual exploitation and abuse from being (re-)hired or (re)
deployed. This could include use of background and criminal reference checks.

4. Ensure that complaint mechanisms for reporting sexual exploitation and abuse
are accessible and that focal points for receiving complaints understand how to
discharge their duties.

5. Take appropriate action to the best of our abilities to protect persons from retaliation
where allegations of sexual exploitation and abuse are reported involving our personnel.

6. Investigate allegations of sexual exploitation and abuse in a timely and
professional manner. This includes the use of appropriate interviewing practice with
complainants and witnesses, particularly with children.

7. Take swift and appropriate action against our personnel who commit sexual
exploitation and abuse. This may include administrative or disciplinary action, and/or
referral to the relevant authorities for appropriate action, including criminal prosecution.

8. Provide basic emergency assistance to complainants of sexual exploitation and abuse.

9. Regularly inform our personnel and communities on measures taken to prevent
and respond to sexual exploitation and abuse. Such information should be
developed and disseminated in-country in cooperation with other relevant agencies
and should include details on complaints mechanisms, the status and outcome of
investigations in general terms, feedback on actions taken against perpetrators and
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follow-up measures taken as well as assistance available to complainants and victims.

10. Engage the support of communities and governments to prevent and respond to
sexual exploitation and abuse by our personnel.

Twenty-two UN and 24 non-UN entities endorsed the statement. Despite these
efforts, concerns about sexual exploitation and abuse remain. (See: U.S. General
Accounting Office, Humanitarian Assistance: Protecting Refugee Women and
Girls Remains a Significant Challenge, 2003; Humanitarian Exchange Magazine,
The West Africa sex scandal, 2003)

Codes of conduct, training, and prevention

Several UN and non-UN entities have established codes of conduct on sexual
exploitation and abuse. The code of conduct for “Blue Helmets”, as UN
Peacekeepers are known, specifically prohibits sexual exploitation of women and
girls. (See: Ten Rules: Code of Personal Conduct for Blue Helmets, 1998) Non-
UN entities also have codes of conduct regulating their employees. For example,
War Child's code reflects the Secretary General's Bulletin. The SPHERE
humanitarian charter and minimum standards for disaster response, also include
prohibitions of sexual exploitation.

Training on sexual exploitation is becoming more widespread. Materials
developed for use in Sierra Leone have been widely used throughout UN
agencies and in other parts of the world. (See: Coordination Committee for the
prevention of Sexual Exploitation and Abuse (CCSEA), Understanding
Humanitarian Aid Worker Responsibilities: Sexual Exploitation and Abuse
Prevention) The International Council of Voluntary Agencies has also developed
a training handbook specifically on receiving and investigating complaints of
sexual exploitation and abuse. (See: ICVA, Building Safer Organizations
Handbook) Finally, UNHCR has developed an extensive set of guidelines related
to prevention and response to gender-related violence against refugee and IDP
women and girls which includes broad-based strategies for prevention of gender-
based violence, including sexual exploitation and abuse. (See: UNHCR, Sexual
and Gender-Based Violence against Refugees, Returnees and Internally
Displaced Persons. Guidelines for Prevention and Response)

The United Nations has promulgated model investigation procedures as well as
adopting a policy for support to victims. In May 2004, all civilian personnel were
required to adopt documents promulgated by the Inter-Agency Task Force
including an information sheet for local communities, a complaint referral form,
and training scenarios. (See: Final Report of the IASC Task Force on Protection
from Sexual Exploitation and Abuse in Humanitarian Crises, para. 14, 2004)

The UN policy on assistance establishes that both complainants (those whose
allegations are under investigation) and victims (those whose allegations of
sexual exploitation have been documented) are entitled to assistance, as are
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children who are born as a result of sexual exploitation and abuse. (See: Report
of the Ad Hoc Open-ended Working Group on Assistance and Support to Victims
of Sexual Exploitation and Abuse, UN Doc. A/62/595, 2005)

Criminal law

e Some countries have criminalized certain forms of sexual harassment. Criminal
legislation has been directed particularly at quid pro quo harassment and
harassment that results in some form of sexual assault. Clearly rape and assault
are appropriate subjects of criminal law. (See also Criminal Law in Domestic
Violence and Sexual Assault sections)

e Criminal laws against sexual harassment should:
o Provide dissuasive penalties for perpetrators;
o Minimize barriers to victims coming forward to report cases;
o Include provision and funding for victim support services;
o Include provisions to require and fund training of police, prosecutors, and
judges; and
o Require data collection and regular reporting on cases of sexual harassment.

Workplace sexual harassment as a crime

Some countries have criminalized sexual harassment in the workplace or have
legislation that is considered to apply to workplace harassment. There are potential
disadvantages to this approach particularly if it is the only available redress for sexual
harassment. Criminal cases usually require a higher standard of proof than civil cases.
In addition, women may be unwilling to report harassment when it is made a criminal
offense, because, although they want the harassment to stop, they do not want to
subject the harasser to criminal prosecution. Finally, criminalizing sexual harassment
may limit a victim’s ability to recover damages, because an employer usually will not be
liable for an employee’s criminal conduct. Despite these disadvantages, criminal
prohibitions of sexual harassment may have a deterrent effect on employers and
employees who contemplate committing acts of sexual harassment.

Example — China

China amended its laws in 2005 to provide additional protection to victims of sexual
harassment at work. (See: Law of the People’s Republic of China on the Protection of
Rights and Interests of Women, ch. 8) In 2008, a woman in Sichuan Province
became the first to win a criminal case related to sexual harassment under the new
laws. Her harasser was sentenced to five months in jail. (See: Megan Shank, No
Longer Silent, Ms. Magazine, 2009)
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CASE STUDY - France

Legislation in France provides that “The harassment of another person for the
purpose of obtaining favours of a sexual nature is punished by one year’s
imprisonment and a fine of € 15,000.” (See: Code Pénal, Art. 222-33) The law also
provides that “Harassing another person by repeated conduct which is designed to or
which leads to a deterioration of his conditions of work liable to harm his rights and
his dignity, to damage his physical or mental health or compromise his career
prospects is punished by a fine of € 15,000.” (See: Code Pénal, Art. 222-33-2) The
Paris-based Association européenne contre les Violences faites aux Femmes au
Travail (AVFT, European Association Against Workplace Violence Against Women)
has been carrying out a campaign to hold accountable elected officials who commit
workplace sexual harassment. In June 2009, a local mayor who had made sexual
comments and grabbed the buttocks of and tried to kiss female employees was
sentenced to six months imprisonment, and was fined. In July 2009, another local
mayor was given a sentence of four months imprisonment but the sentence was
converted to a fine on appeal. (See: AVFT, Campagne contre les violences sexuelles
et sexistes commises par les élus)

Public sexual harassment

Harassment of women in public places, such as streets and transport systems, remains
a serious problem in many nations. Known as “eve-teasing” or street harassment, public
harassment can be an issue in any country. To combat this type of harassment, which
generally includes unwelcome sexual advances and physical contact, criminal codes
should make such conduct a crime. (See: Report of the UN Special Rapporteur on
Violence Against Women, para. 48, 2003)

CASE STUDY - Egypt

In 2008, for the first time Egypt convicted a man for publicly groping and harassing a
woman. According to reports, as many as 83% of Egyptian women experience sexual
harassment. The victim in the Egyptian case, a 26 year old filmmaker, was required
to bring both her attacker and her father to the police station before police would
allow her to file assault charges. The perpetrator was convicted and sentenced to
three years’ hard labor and fined 5,001 Egyptian pounds (US$895). This and other
high profile incidents have led the Egyptian government to consider new legislation
related to sexual harassment. (See: Egypt’'s sexual harassment ‘cancer’, BBC News
Online, July 18, 2008; Egypt moves closer to passing sexual harassment law,
Reuters, Feb. 17, 2010) The Egyptian government has also recently initiated a
campaign to use religion in order to combat harassment. The government distributed
a booklet to 50,000 imams across Egypt to raise awareness of the problem and to
suggest strategies for imams to tackle the issue. (See: In_Eqgypt, Invoking Islam to
Combat Sexual Harassment, Time, July 10, 2009)
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Policy solutions (See also the Safe Cities Module)

e In many countries public harassment can technically be prosecuted under
criminal indecency and assault laws but the problem of public harassment can be
difficult to control through the criminal law. In Japan for example, public
harassment is illegal under Article 176 of the Penal Code but a 2004 study
reported that more than 60% of Japanese women between the ages of 20 and 30
had been subjected to unwanted sexual touching in the public transit system.
(See: Japan Tries Women-Only Train Cars to Stop Groping, ABC News Online,
June 10, 2005) In India, Japan, Mexico and elsewhere the problem has been so
severe that governments have opted for a policy solution and provided separate
accommodation for the sexes on public transit systems.

e Grassroots organizations in the UK and US have started public campaigns to
raise awareness about street harassment of women. Often web-based, these
campaigns allow users to share their stories and provide strategies for
confronting and reporting public harassment. Stop Street Harassment and The
Street Harassment Project are two examples of these types of campaigns.

Sample laws

The following excerpts of laws from around the world demonstrate the varied ways in
which sexual harassment in the workplace has been criminalized.

e The Penal Code in Algeria defines sexual harassment as abusing the authority
conferred by one’s function or profession in order to give orders to, threaten,
impose constraints or exercise pressure on another person for the purpose of
obtaining sexual favors. A person convicted of this offence is subject to
imprisonment of two months to one year and a fine of 50,000 to 100,000 dinars.
See: UN Secretary-General’s database on violence against women, Law No. 04-
15 amending the Penal Code to create the offence of sexual harassment; article
341 bis Criminal Code.

e The Hungarian Criminal Code (Articles 174, 180,197, 198 of the 4th Act of 1978)
prohibits the “constraint” of a person “with violence or menace to do, not to do,
or to endure something” where this “causes a considerable injury of interest.” It
also prohibits the use of “an expression suitable for impairing honour or commits
another act of such a type, a) in connection with the job, performance of public
mandate or in connection with the activity of public concern of the injured party, b)
before a great publicity.” (See: Sexual Harassment in the Workplace in EU Member
States, p.22, 2004)

e Kenya’s Sexual Offences Act, passed in 2006, states in sec. 23 that any:

person, who being in a position of authority, or holding a public office, who
persistently makes any sexual advances or requests which he or she knows, or
has reasonable grounds to know, are unwelcome, is guilty of the offence of sexual
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harassment and shall be liable to imprisonment for a term of not less than three
years or to a fine of not less than one hundred thousand shillings or to both.

The Criminal Code in Lithuania states that:

A person who, in seeking sexual contact or satisfaction, harasses a person
subordinate to him in office or otherwise by vulgar or comparable actions or by
making offers or hints shall be considered to have committed a misdemeanour and
shall be punished by a fine or by restriction of liberty or by arrest. 2. A person shall
be held liable for an act provided for in paragraph 1 of this Article only subject to a
complaint filed by the victim or a statement by his authorised representative or at
the prosecutor’s request. (See: Criminal Code, Art.152.)

Philippine law provides that sexual harassment is committed in a work-related or
employment environment when, among other instances: The sexual favor is
made as a condition in the hiring or in the employment, re-employment or
continued employment of said individual, or in granting said individual favorable
compensation, terms, conditions, promotions, or privileges; or the refusal to grant
the sexual favor results in limiting, segregating or classifying the employee which
in a way would discriminate, deprive or diminish employment opportunities or
otherwise adversely affect said employee. The penalty for this crime ranges
includes a term of imprisonment of one to six months and/or a fine of 10,000 to
20,000 pesos. (See: Republic Act No. 7877, sec. 7)

And finally, in Spain:

Whoever seeks favours of a sexual nature for him/herself or for a third party in
the context of an ongoing or steady occupational or educational relationship or
one involving the provision of services and with such behaviour objectively and
seriously intimidates or places the victim in a hostile or humiliating situation shall
be punished as a perpetrator of sexual harassment and punished with three to
five months imprisonment or six to ten months fine. The penalty is harsher if the
perpetrator in committing sexual harassment avails him/herself of a higher
occupational educational or hierarchical rank or expressly or tacitly avows to
jeopardise the victims legitimate expectations within the scope of such
relationship in this case the penalty is 5 to 7 months imprisonment or 10 to 14
months fine or when the victim is particularly vulnerable for reasons of age,
illness or personal situation in which case the penalty is up to 7 months
imprisonment or 10 to 14 months fine or up to 6 months to 1 year imprisonment
when in such cases the perpetrator commits the illicit act from a position of
superiority as described above.

(See: Penal Code, Art. 184 — Const. Act 10/1995 of 23 November)

Developing Legislation on Violence against Women and Girls 203

May 2011


http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_e?p_id=353941
http://www.ncrfw.gov.ph/index.php/laws-legislation-filipino-women/23-laws-criminal-laws/158-republic-act-7877
http://noticias.juridicas.com/base_datos/Penal/lo10-1995.l2t8.html#c3

Resources

>

American Association of University Women, Harassment-Free Hallways: How to
Stop Sexual Harassment in School, 2004; available in English.

Amnesty International, Safe Schools: Every Girl’s Right (2008); available in English.

Alliance Against Sexual Harassment (Pakistan), The Code of Conduct for Gender
Justice at the Workplace; available in English.

Canadian School Health Center, Table of lesson plans and learning activities;
available in English and French

Caribbean Community (CARICOM), Model Law on Sexual Harassment; available in
English.

Council of Europe, Legislation in the member States of the Council of Europe in the
field of violence against women; available in English (vol | and vol II) and French.

European Network of Legal Experts in the Field of Gender Equality, Sex
Discrimination in the Access to and Supply of Goods and Services and the
Transposition of Directive 2004/113/EC; available in English.

International Concil of Voluntary Agencies (ICVA), Building Safer Organizations
Handbook; available in English.

International Labour Organization, Sexual Harassment at Work: National and
international responses; available in English.

International Olympic Committee, Consensus Statement on Sexual Harassment and
Abuse in Sport; available in English.

Ireland Presidency of the European Union, Sexual Harassment in the Workplace in
EU Member States; available in English.

International Trade Union Confederation, Stopping Sexual Harassment at Work: A
Trade Union Guide (2008) ; available in English.

National Center for Lesbian Rights, Guidance for Drafting State Safe Schools
Legislation; available in English.

Second World Conference on Women and Sport, Windhoek Call to Action; available
in English.

The Advocates for Human Rights, Sexual Harassment, StopVAW, available in
English.
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http://www.aauw.org/research/upload/completeguide.pdf
http://www.amnesty.org/library/asset/ACT77/001/2008/en/c3fb8b67-db24-11dc-b4a6-0fa73a85cd41/act770012008eng.pdf
http://www.aasha.org.pk/The_Code_of_Conduct.html
http://www.safehealthyschools.org/sexualityeducation/gateway.htm
http://www.safehealthyschools.org/sexualite/gatewayfr.htm
http://www.caricom.org/jsp/secretariat/legal_instruments/model_legislation_sexual_harassment.jsp#6.__OPTION_1:_Establishment_of_Tribunal
http://www.humanrights.coe.int/equality/Eng/WordDocs/EG%20(2001)%203%20Volume%20II%20rev%20Nov%202002.doc
http://www.coe.int/t/dghl/standardsetting/equality/03themes/violence-against-women/EG(2009)3-vol1_en.pdf
http://www.coe.int/t/dghl/standardsetting/equality/03themes/violence-against-women/EG(2009)3-vol2_en.pdf
http://www.coe.int/t/dghl/standardsetting/equality/03themes/violence-against-women/EG(2009)3_fr.pdf
http://ec.europa.eu/social/main.jsp?catId=641&langId=en
http://www.icva.ch/doc00002029.pdf
http://www.ilo.org/public/english/protection/condtrav/pdf/2cws.pdf
http://multimedia.olympic.org/pdf/en_report_1125.pdf
http://multimedia.olympic.org/pdf/en_report_1125.pdf
http://multimedia.olympic.org/pdf/en_report_1125.pdf
http://www.unece.org/stats/gender/publications/Multi-Country/SexualHarassmentReport.pdf
http://www.ituc-csi.org/IMG/pdf/Harcelement_ENG_12pgs_BR.pdf
http://www.nclrights.org/site/DocServer/schoolguidance0903.pdf?docID=1761
http://www.icsspe.org/sgp/documente/The%20Windhoek%20Call%20for%20Action.doc
http://www.stopvaw.org/Sexual_Harassment.html

» U.S. Department of Education, Protecting Students from Harassment and Hate
Crime: A guide for schools; available in English.

» U.S. Department of Education, Sexual Harassment: It's Not Academic; available in
English.

» UNESCO, Code of Sports Ethics; available in English.

» United Nations, Handbook for legislation on violence against women; available in
English.

» United Nations, Statement of Commitment on Eliminating Sexual Exploitation and
Abuse by UN and non-UN Personnel; available in English.

» USAID Women’s Legal Rights Initiative, Annual Report on Good Practices, Lessons
Learned, and Success Stories (2006); available in English.

» Women’s Legal Centre, Sexual Harassment and the Amended Code of Good
Practice on the Handling of Sexual Harassment in South Africa, (2006); available in

English.

» Women Sport International, Brochure on Sexual Harassment and Abuse in Sport;
available in English.
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http://portal.unesco.org/education/en/ev.php-URL_ID=2223&URL_DO=DO_TOPIC&URL_SECTION=201.html
http://www.un.org/womenwatch/daw/vaw/handbook/Handbook%20for%20legislation%20on%20violence%20against%20women.pdf
http://www.un.org/en/peacekeeping/sites/cdu/pdf/statement.pdf
http://pdf.usaid.gov/pdf_docs/PDACH681.pdf
http://wlce.co.za/index.php?option=com_docman&task=cat_view&gid=67&Itemid=54
http://www.sportsbiz.bz/womensportinternational/taskforces/harassment_brochure.htm
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Sex Trafficking

Throughout this knowledge asset, reference to certain provisions or sections of a piece
of legislation, part of a legal judgment, or aspect of a practice does not imply that the
legislation, judgment, or practice is considered in its entirety to be a promising practice.

Some of the laws cited herein may contain provisions which authorize the death
penalty. In light of the United Nations General Assembly resolutions 62/149 and 63/168
calling for a moratorium on and ultimate abolition of capital punishment, the death
penalty should not be included in sentencing provisions for crimes of violence against
women and girls.

Overview

Definitions

Criminal provisions

Victim and witness protection and assistance

Civil remedies for trafficking victims

Immigration provisions

Administrative and regulatory provisions

Resources for developing legislation on sex trafficking of women and girls
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Overview

The focus of this section of the Legislation Programming Module of the Virtual
Knowledge Centre to End Violence Against Women and Girls is on the trafficking
of women and girls for the purpose of sexual exploitation, otherwise known as
sex trafficking. However, the authors recognize that sex trafficking may and often
does overlap with other forms of human trafficking. For example, an individual
may initially be trafficked into forced labor as a domestic worker or caregiver, but
later sold into prostitution. According to the International Centre for Criminal Law
Reform and Criminal Justice Policy, reviews of the Live-in Caregiver Programme
in Canada are underway because of concern that foreign migrants are vulnerable
to exploitation. Studies such as this one may reveal needed information about
the extent of exploitation and areas of overlap and intersection between the
forms of human trafficking.

The forms of human trafficking or modern-day slavery articulated by the United

Nations Working Group on Contemporary Forms of Slavery are:
o Sale of children

Child prostitution

Child pornography

Child labour

Sex tourism

Use of children in armed forces

Exploitation of migrant workers

lllegal adoption

Trafficking in persons

Trafficking in human organs

Exploitation of prostitution of others

Violence against women

Forced marriage

Debt bondage

Forced labour

O O O OO0 O OO0 O O0oOO0oOO0OoOO0

See: United Nations Office on Drugs and Crime, Combating Trafficking In
Persons: A Handbook for Parliamentarians, 18, 2009; available in English.

The above forms of human trafficking are not mutually exclusive. Various groups
have attempted to quantify the numbers of individuals exploited in these various
forms. The International Labor Organization (ILO) estimates that there are at
least 12.3 million adults and children in forced labor, bonded labor, and
commercial sexual servitude at any given time. Of these victims, the ILO
estimates that at least 1.39 million are victims of commercial sexual servitude,
both transnational and within countries. This data suggests that trafficking for
forced labor is more prevalent than trafficking for sexual exploitation. At the same
time, the ILO estimates that 56 percent of all forced labor victims are women and
girls. (See: U.S. State Department 2009 Trafficking in Persons Report, 2009)
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Core elements of legislation on sex trafficking of women and girls

e A definition of sex trafficking which focuses on the criminal acts of the offender
rather than on the state of mind of the victim including;
o A provision which states that the consent of the trafficking victim is not a
defense to the criminal offence of sex trafficking; and

o A provision which states that a trafficking victim shall not be detained,
arrested or charged with a criminal offence for the activities they are
involved in as a direct consequence of their situation as a trafficked
person; and

e A criminal offence for the offence of sex trafficking involving:
o Recruitment, receipt, enticement, harboring, obtaining, providing,
transferring, or transportation of persons;

o By any means (recognizing that no one can consent to being trafficked for
the purpose of sexual exploitation); OR

o By one of the following means to achieve the consent of a person having
control over another person, for the purpose of exploitaton (except where
the trafficking victims are under age 18):

= The threat or use of force; or

= Other forms of coercion, abduction, fraud, deception, the abuse of
power or a position of vulnerability; or

= The giving or receiving of payments or benefits to achieve the
consent of a person having control over another person;

= The facilitating or controlling a victim's access to an addictive
controlled substance; or

= The unlawful conduct related to documents in furtherance of labor
or sex trafficking; AND

= For the purpose of sexual exploitation, which must include at a
minimum, the exploitation of the prostitution of others.

e A criminal offence for:
o Attempting to commit an offence mentioned above;

o Participating as an accomplice to an offence mentioned above; and

o Organizing or directing other persons to commit and offence mentioned
above.

e Enhanced criminal penalties for a the commercial sexual exploitation of another
where the offender:

o Has committed a prior qualified human trafficking-related offence, which
should include labor trafficking, sex trafficking, prostitution of another, or
unlawful conduct related to documents in furtherance of labor or sex
trafficking; or
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o The offence involved a sex trafficking victim who suffered bodily harm
during the commission of the offence; or

o The time period that a sex trafficking victim was held in debt bondage or
forced labor or services exceeded 180 days; or

o The offence involved more than one sex trafficking victim; and

e Protections for victims and witnesses, including:
o Basic benefits and services;

o Protection of a victim’s identity and/or privacy;
o Protection in court proceedings;

o Protection from summary deportation and permission to remain legally in
the receiving state or the safe and timely return of a the victim to the state
of which that individual is a national or has a permanent right of residence;

o Compensation; and
o The right to file a civil claim for damages; and

e Civil Remedies, including:
o Restitution; and

o Asset forfeiture; and
o Civil damages; and

e Special Protection and assistance for child victims, including:
o Treatment of a victim as a child and to the extent possible where the age
is uncertain and until age is verified;

o Appointment of a guardian to advocate for the best interests of the child
and to accompany the child through the process ensuring that:

= Direct contact between the child and perpetrator is avoided,;

= The child victim is fully informed about the criminal and security
procedures;

= The child may make an informed decision whether to testify in
criminal proceedings ensuring that children who testify are kept
safe;

= Appropriate shelter is provided based upon the child’s age and
special needs;

= Individuals responsible for the care of child victims are adequately
trained; and
o Adoption of clear policies and procedures for the return and repatriation of
child victims taking into account the best interests of the child and the
capacity of the receiving state to provide long-term assistance;
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o Adoption of clear policies and procedures for the extradition of individuals
for the offence of sex trafficking or when extradition does not take place, the
prosecution of nationals for sex trafficking offences committed abroad; and

e Government investment in protection, prosecution, prevention and partnerships,
including:
o Permanent funding for victim services;

o A statewide or national human trafficking interagency task force;

o Ongoing and regular reporting on the number and nature of sex trafficking
investigations, arrests, charges, and convictions; and

o Funding for training of law enforcement, prosecutors, judges and other
criminal justice system professionals; and

o Funding for public awareness campaigns.

e According to the United Nations Inter-Agency Project on Human Trafficking, 61
countries have passed national laws with human trafficking as their focus. (See:
International Trafficking in Persons Laws, UNIAP)

Sources of international law

These international statements of law and principle provide a foundation for the right to
be free from involuntary servitude and slavery of which sex trafficking is one form.

e The United Nations Inter-Agency Project on Human Trafficking has an online
resource center where it publishes key international laws and agreements, many
of which are mentioned here.

United Nations treaties and conventions
e 1904 International Agreement for the Suppression of the White Slave Traffic,
League of Nations, Treaty Series, vol. 1, p. 83

e 1910 International Convention for the Suppression of the White Slave Traffic,
League of Nations, Treaty Series, vol. VIII, p. 278

e 1921 International Convention for the Suppression of the Traffic in Women and
Children, League of Nations, Treaty Series, vol. IX, p. 415

e 1926 Slavery Convention, United Nations, Treaty Series, vol. 212, No. 2861

e 1930 Convention concerning Forced or Compulsory Labour, International Labour
Organization Convention No. 29

e 1933 International Convention for the Suppression of the Traffic in Women of Full
Age, League of Nations, Treaty Series, vol. CL, p. 431
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1947 Protocol to amend the 1921 Convention for the Suppression of the Traffic in
Women and Children and the 1933 Convention for the Suppression of the Traffic
in Women of Full Age United Nations, Treaty Series, vol. 53, No. 770 (See also
the 1921 International Convention for the Suppression of the Traffic in Women
and Children, as amended by the 1947 Protocol (United Nations, Treaty Series,
vol. 53, No. 771) and the 1933 International Convention for the Suppression of
the Traffic in Women of Full Age, as amended by the 1947 Protocol (United
Nations, Treaty Series, vol. 53, No. 772))

1948 Universal Declaration of Human Rights General Assembly resolution 217 A (ll1).

1949 Protocol amending the 1904 International Agreement for the Suppression
of the White Slave Traffic, and the 1910 International Convention for the
Suppression of the White Slave Traffic, United Nations, Treaty Series, vol. 30,
No. 446 (See also the 1904 International Agreement for the Suppression of the
White Slave Traffic, as amended by the 1949 Protocol (United Nations, Treaty
Series, vol. 92, No. 1257) and the 1910 International Convention for the
Suppression of the White Slave Traffic as amended by the 1949 Protocol (United
Nations, Treaty Series, vol. 98, No. 1358))

1950 Convention for the Suppression of the Traffic in Persons and of the Exploitation
of the Prostitution of Others, United Nations, Treaty Series, vol. 96, No. 1342.

1953 Protocol amending the Slavery Convention, United Nations, Treaty Series,
vol. 182, No. 2422.

1956 Supplementary Convention on the Abolition of Slavery, the Slave Trade,
and Institutions and Practices Similar to Slavery, United Nations, Treaty Series,
vol. 266, No. 3822.

1957 Convention Concerning the Abolition of Forced Labour (ILO Convention No 105)
obliges State Parties to prohibit the use of any form of forced or compulsory labour

1966 International Covenant on Civil and Political Rights, United Nations, Treaty
Series, vol. 999, No. 14668 p. 171

1973 Convention Concerning the Minimum Age for Admission to Employment
(ILO Convention No 138) obliges State Parties to fix a minimum age for
employment, not less than the age for completing compulsory schooling and, in any
event, not less than 15 years. Developing countries may set the minimum age at 14.

1979 Convention on the Elimination of All Forms of Discrimination against
Women, United Nations, Treaty Series, vol. 1249, No. 20378.

1989 Convention on the Rights of the Child, United Nations, Treaty Series, vol.
1577, No. 27531

1998 Convention Concerning the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labour (ILO Convention No 182) obliges
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State Parties to prohibit and eliminate worst forms of child labour. “Worst forms of
child labour” includes the use, procuring or offering of a child for prostitution, for
the production of pornography or for pornographic performances.

2000 United Nations Convention Against Transnational Organized Crime, G.A.
Res. 25, annex I, U.N. GAOR, 55th Sess., Supp. No. 49, at 44, U.N. Doc.
A/45/49 (Vol. 1), including the 2000 Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children, supplementing the
United Nations Convention against Transnational Organized Crime.

2000 Optional Protocol to the Convention on the Rights of the Child on the sale
of children, child prostitution and child pornography, General Assembly resolution
54/263, annex Il.

Additional information about the United Nations response to trafficking in women
and girls may be found in the report of the Expert Group Meeting on “Trafficking
in women and qirls” held 18-22 November 2002.

United Nations General Recommendations and other international instruments

In, General Recommendation 19, Paragraph 6(1), 1992, the Committee on the
Elimination of Discrimination Against Women stated that “States parties are
required by article 6 to take measures to suppress all forms of traffic in women
and exploitation of the prostitution of women.”

The Bejing Platform for Action, Article 113(b), 1995 defined trafficking in women
and forced prostitution as a form of violence against women.

The General Assembly, the Economic and Social Council, the Commission on
Human Rights and the Commission on the Status of Women have all passed
resolutions on trafficking. None of these resolutions, however, define trafficking.
They include: General Assembly resolution 50/167 of 22 December 1995;
Commission on Human Rights resolution 1995/25 of 3 March 1995; Commission
on the Status of Women resolutions 39/6 of 29 March 1995 and 40/4 of 22 March
1996; Commission on Human Rights resolution 1996/24 of 19 April 1996;
Commission on Human Rights resolution 1997/19 of 11 April 1997, adopted
without vote; Economic and Social Council resolution 1998/20 of 28 July 1998;
Commission on Human Rights resolutions 1998/30 of 17 April 1998 and 1999/40
of 26 April 1999; General Assembly resolution 57/176 of 30 January 2003;
General Assembly resolution 58/137 of 4 February 2004; General Assembly
resolution 61/144 of 1 February 2007; General Assembly resolution 63/194 of 23
January 2009; General Assembly resolution 63/156 of 30 January 2009; Human
Rights Council resolution 11/3 of 17 June 2009. (See: Report of the UN Special
Rapporteur on Violence Against Women on trafficking in women, women’s
migration and violence against women, 29 February 2000)
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Regional laws and agreements
The United Nations Inter-Agency Project on Human Trafficking has an online resource center

where it publishes regional laws and agreements, many of which are mentioned here.

Africa

e 1982 African [Banjul] Charter on Human and Peoples' Rights, adopted June 27,
1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 |.L.M. 58 (1982)

e 1990 African Charter on the Rights and Welfare of the Child, OAU Doc.
CAB/LEG/24.9/49 (1990). Articles 27 and 29 pertain to the use of children in
prostitution and the sale of or traffick in children.

e 2003 Protocol to the African Charter on Human and Peoples' Rights on the
Rights of Women in_Africa, Adopted by the 2nd Ordinary Session of the
Assembly of the Union, Maputo, CAB/LEG/66.6 (Sept. 13, 2000); reprinted in 1
Afr. Hum. Rts. L.J. 40, entered into force Nov. 25, 2005. Article 4(g) obligates
state parties to take appropriate and effective measures to “prevent and
condemn trafficking in women, prosecute the perpetrators of such trafficking and
protect those women most at risk.”

e 2001 ECOWAS Declaration and Plan of Action Against Trafficking in Persons

Americas

e 1994 Inter-American Convention on the Prevention, Punishment and Eradication
of Violence Against Women (Convention of Belém do Para)

e 1994 Inter-American Convention on International Traffic in Minors

Europe

e 1953 European Convention for the Protection of Human Rights and Fundamental
Freedoms

e 1996 European Convention on the Exercise of Children’s Rights

e 2000 Charter of Fundamental Rights of the European Union

e 2002 Council of the European Union Legal Framework Against Trafficking

e 2005 Council of Europe Convention on Action against Trafficking in Human Beings

e 2007 Council of Europe Convention on the Protection of Children against Sexual
Exploitation and Sexual Abuse

Asia

e 1997 Association of South East Asian Nations (ASEAN) Declaration on
Transnational Crime

e Asian countries have formed the ASEAN National Human Rights Institutions
Forum and the Asia Pacific Forum of National Human Rights Institutions to
encourage cooperation, training, capacity building, and the promotion and
protection of human rights. The Asian Regional Trafficking in Persons Project, an
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initiative of the Australian government, began in 2005 and focuses on promoting
and protecting trafficking victims’ rights and holding sex traffickers accountable.

Drafting the legislative preamble

e Drafters should ensure the legislative preamble to a state’s anti-trafficking legal
framework clearly states the following core principles:

o Sex trafficking is a grave violation of human rights and a form of violence
against women and qirls;

o Sex trafficking _may occur whether or not an international, national or
regional border is crossed;

o Sex trafficking may involve foreign nationals, citizens, and legal permanent
residents of a particular country;

o Sex trafficking _must be addressed by national and local governments
through effective prosecution, protection, prevention and partnerships.
These efforts must be infused with principles of:

= Non-discrimination toward all trafficking victims, and
= Fair_and equal treatment of all trafficking victims, including child
victims.

(See: UNODC Model Law Against Trafficking in Persons preamble, paragraph 4,
2009 for list of international obligations with which states must comply to protect
human rights and prevent trafficking; Convention of Belém do Para, Article 2(b),
which states that trafficking in persons is physical, sexual and psychological violence
against women; Council of Europe Convention Against Trafficking in Human Beings
Preamble, 2005 which states “Considering that trafficking in human beings
constitutes a violation of human rights and an offence to the dignity and the integrity
of the human being; Considering that trafficking in human beings may result in
slavery for victims...”; UNHCR Guidelines on Gender-Related Persecution and
Resolution 2005/41, Elimination of violence against Women, 57" meeting, 19 April

2005, paragraph 2, which states that sex trafficking is gender-based violence)

e The rationale described in the following section provides the legal standards a
drafter may need to use in persuading government officials, members of
parliament and others for each of the core principles in the legislative preamble.

Sex trafficking is a grave violation of human rights and a form of violence against
women and children

e Sex trafficking violates women’s right to life, liberty and security of person. The
fundamental individual right to life, liberty and security of person is reflected in
Article 3 of the Universal Declaration of Human Rights (UDHR) and Article 6 of
the International Covenant on Civil and Political Rights (ICCPR).

e The Inter-American Convention on the Prevention, Punishment and Eradication
of Violence Against Women (Convention of Belém do Pard), Chapter Il, Article 3
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http://www.oas.org/cim/english/convention%20violence%20against%20women.htm

provides for the right of women to be free from violence within both the public
and private spheres, specifically listing “trafficking in persons” as a form of
violence against women regardless of whether it involves the knowledge or
acquiescence of state agents.

Sex trafficking is often referred to as modern-day slavery. Many countries have
ratified various international conventions that create obligations to prohibit
slavery and slavery-like practices. While some sex trafficking situations may not
involve the permanent ownership historically associated with slavery, they can
involve exploitation and deprivations of liberty that render the situation
tantamount to slavery. Slavery-like practices that can manifest in sex trafficking
situations, including servitude, forced labor, debt bondage, and forced marriages,
are also prohibited.

Some acts of sex trafficking involve conduct that can be understood as a form of
torture, inhuman or degrading treatment, which is prohibited under the
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (CAT), Article 5 of the UDHR and Atrticle 7 of the ICCPR, and has
attained the status of a jus cogens norm. The failure to protect women from sex
trafficking also represents a failure to ensure women’s right to equal protection
under the law. This is a well-enshrined principle of international law.

The Convention on the Rights of the Child, Article 35 states that “States Parties
shall take all appropriate national, bilateral and multilateral measures to prevent
the abduction of, the sale of or traffic in children for any purpose or in any form.”

Olaide A. Gbadamosi Esq, Executive Director of the Network for Justice and
Democracy, has prepared a chart, adapted from a publication by the Global
Alliance Against Trafficking in Women, which details the human rights violated by
the component criminal acts that make up the crime of human trafficking in
International Perspectives and Nigerian Laws on Human Trafficking, 46-49,
2006.

Sex trafficking may occur whether or not an international, national or regional border is
crossed

At its root, sex trafficking involves the sexual exploitation of women and girls.
Transportation is not a required element of the criminal offence of sex trafficking.
The United Nations Refugee Agency (UNHCR) states that “While these actions
can all take place within one country’s borders, they can also take place across
borders with the recruitment taking place in one country and the act of receiving
the victim and the exploitation taking place in another. Whether or not an
international border is crossed, the intention to exploit the individual concerned
underpins the entire process.” (See: UNHCR Guidelines on International
Protection (2006): The application of Article 1A(2) of the 1951 Convention and/or
1967 Protocol relating to the Status of Refugees to victims of trafficking and
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persons at risk of being trafficked, Section Ii(a)(10), 5.)

e At the same time, because regional, national and international borders are often
crossed during the process of sex trafficking officials tasked with responding to
such cases must be aware of their jurisdictional authority. Drafters of legislation
on sex trafficking of women and girls should ensure the law is applicable within
the territory when the offence is:

o Committed in the territory of the country or state;

o Committed on board a vessel or aircraft that is registered under the laws of
the country or state at the time the offence was committed;

o Committed by a national of the country whose extradition is refused on the
grounds of nationality. (See: UNODC Model Law Against Trafficking in
Persons, Article 6, 2009)

o Drafters of legislation on sex trafficking of women and girls should ensure the law
is applicable outside the territory when the offence is:

o Committed by a national of the territory;

o Committed by a stateless person who has his or her habitual residence in
the territory at the time of the commission of the offence; or

o Committed against a victim who is a national of the territory. (See UNODC
Model Law Against Trafficking in Persons, Article 7, 2009)

Sex trafficking may involve foreign nationals, citizens, and legal permanent residents of
a particular country

Sex trafficking laws should apply all forms of trafficking in persons, whether national or
transnational, whether or not connected with organized crime. (See: UN_Convention
against Transnational Organized Crime, Art. 4; UN Trafficking Protocol, Art. 1; Council
of Europe Convention Against Trafficking in Human Beings, Chap.1, Art.2) All trafficking
victims, regardless of their nationality or legal status, are entitled to the protection of law
enforcement. (See: UNODC Model Law Against Trafficking in_Persons, Art.4
commentary)

The purpose of sex trafficking laws, and the effective implementation of such laws must
include: Prosecution, Protection, Prevention, and Partnerships

e Drafters should ensure that sex trafficking laws include provisions related to the
role of prosecution, protection, prevention and partnerships. The sex trafficking
law itself may lay out the broad principles and standards, while implementing
legislation or regulations may set forth the more specific actions required.

e The Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially
Women and Children clearly declares that “effective action to prevent and
combat trafficking in persons, especially women and children, requires a
comprehensive international approach in the countries (states and counties) of
origin, transit, and destination that includes measures to prevent such trafficking,
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to punish the traffickers and to protect the victims of such trafficking, including by
protecting their internationally recognized human rights.” (See: UN_ Trafficking
Protocol Preamble)

e The purposes of prevention, prosecution and protection are also clearly
delineated in the Council of Europe Convention Against Trafficking in Human
Beings and the UNODC Model Law Against Trafficking in Persons. The purposes
of partnership or coordination are also frequently mentioned as critical to the
success of anti-trafficking efforts.

e Professor and Executive Director of The Protection Project, Mohamed Mattar
also discusses the importance of harmonization in the legislative scheme to
address human trafficking. He writes, “In addition to the legislative movement
relating to anti-trafficking laws specifically, there has also been a corresponding
movement to harmonize immigration laws, labor laws, health laws, child
protection laws, and other relevant legislation so as to cover the various
phenomena linked to trafficking and thus ensure a comprehensive framework for
addressing the phenomenon. Such legislative harmonization can serve to
strengthen the response to a crime, especially one as complex as trafficking in
persons, and one so interconnected with other crimes, including drug trafficking,
arms trafficking, alien smuggling, money laundering, child sex tourism and child
pornography, document fraud, and others.” (See U.N. Expert Paper by Mohamed
Mattar, p19)

Prosecution of Perpetrators of Sex Trafficking

Sex trafficking laws should clearly state that one purpose of the law is to “ensure
effective investigation and prosecution; to promote international cooperation on action
against trafficking in human beings.” (See Council of Europe Convention Against
Trafficking in_ Human Beings, Chap.1, Art.1; UN Trafficking Protocol, Art.2; UNODC
Model Law Against Trafficking in Persons, Art.3) Effective prosecution deters sex
trafficking particularly when convictions result in appropriate and serious punishment,
when governments prioritize the prosecution of trafficking offences, and when victims
are protected rather than punished. (See: State Model Law on Protection for Victims of
Human Trafficking, Division A, Section I(b)(6), 2005) (See also Criminal Provisions sub-
section)

Protection of Sex Trafficking Victims (See also Victim and Witness Protection and
Assistance , Civil Remedies, and Immigration Provisions)

e Drafters should clearly set forth the purpose of protection of sex trafficking
victims through assistance as well as “full respect for their human rights.” The
duty to protect trafficked individuals arises specifically from the Trafficking and
Children’s Protocols, as well as from fundamental human rights conventions,
rules of opinion juris and customary international law. The failure to protect
trafficked individuals violates numerous individual human rights: the right to life,
liberty and security of person; the right to be free from slavery and slavery-like
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practices; the right to be free from torture; the right to equal protection under the
law; and the right to an effective remedy.

e Similarly, the Council of Europe Convention Against Trafficking in Human Beings
has as one of its primary purposes “To protect the human rights of the victims of
trafficking, design a comprehensive framework for the protection and assistance
of victims and witnesses, while guaranteeing gender equality, as well as to
ensure effective investigation and prosecution” while “considering that respect for
victims’ rights, protection of victims and action to combat trafficking in human
beings must be the paramount objectives...” (See Council of Europe Convention
Aqgainst_Trafficking in_Human Beings, Preamble and Chap. 1, Art. 1; UN
Trafficking Protocol, Art. 2; UNODC Model Law Against Trafficking in Persons,
Art. 3; U.N. Expert Paper by Mohamed Mattar, p19)

Prevention of Sex Trafficking (See also Administrative and Requlatory Provisions)

Drafters should also clearly identify prevention as a primary purpose of the sex
trafficking law. The prevention of sex trafficking must include a variety of measures such
as national and local anti-trafficking task forces and coordinating bodies; national and
local monitoring and reporting mechanisms or bodies; professional training programs for
those enforcing anti-trafficking laws; measures to decrease the demand; and public
awareness-raising campaigns designed specifically for both adults and children. (See:
UN Trafficking Protocol, Chap. 1, Art.2 and Chap. 2; UNODC Model Law Against
Trafficking in Persons, Art.3; Council of Europe Convention Against Trafficking in
Human Beings, Chap. 1, Art.1)

Partnerships (See also Task Forces and Inter-Agency Cooperation)

e Finally, drafters should point out the vital partnerships that must be created and
maintained in order to effectively combat sex trafficking. In fact, experts in the
field of human trafficking emphasize the need to work in partnership or in a
coordinated international, national and local response to effectively combat sex
trafficking. Law enforcement, prosecutors, judges, service providers and the
public must work together to use the full extent of the community's legal system
to protect victims, hold perpetrators accountable, and enforce the community's
intolerance of the sale of human beings for sex. Coordinated community
response programs should engage the entire community in efforts to change the
social norms and attitudes that contribute to sex trafficking. (See: Coordinated
Community Response, StopVAW, The Advocates for Human Rights; Letter from
U.S. Secretary of State Hillary Rodham Clinton in the U.S. State Department
2009 Trafficking in Persons Report; UNODC Model Law Against Trafficking in
Persons, Art. 3)

e Professor Mattar discusses the idea of coordinated community response by
addressing participation and harmonization as critical elements to address
trafficking. He writes:
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“Civil society organizations are critical partners particularly in prevention and
protection efforts, but can also be key in assisting the government in the area
of prosecution, starting with their role in the identification of victims of
trafficking, support and care for victims of trafficking throughout court
proceedings, including the provision of legal assistance, medical and
psychological aid, as well as in contributing to a dignified process of
repatriation (if such is desired by the victim) and reintegration, or the process
of integration into society if a residency status is granted. Prior to the UN
Protocol, a role for civil society was rarely legislated for in domestic laws
given that most tended to either lump victims of trafficking into a category of
criminals, persons not entitled to the benefits victims are entitled to, or simply
to amend the criminal code to criminalize the crime of trafficking, without
providing for any prevention, protection, or participation mechanisms at all.”

(See: U.N. Expert Paper by Mohamed Mattar, p.19.)

e Module 6 of the UNODC Anti-Human Trafficking Manual for Criminal Justice
Practitioners (2009) discusses different forms of international and cross-
jurisdictional cooperation and gives examples of successful efforts.

» See: UNODC Anti-Human Trafficking Manual for Criminal Justice Practitioners
(2009), Module 6, available in English.

Non-discrimination should be incorporated into each and every principle and provision

Laws should prohibit discrimination on any ground, including: race, color, religion,
belief, age, family status, culture, language, ethnicity, national or social origin,
citizenship, gender, sexual orientation, political or other opinion, disability, property,
birth, immigration status, the fact that the person has been trafficked or has participated
in the sex industry, or other status. (See: UNODC Model Law Against Trafficking in
Persons, Art.3(2) commentary; International Covenant on Civil and Political Rights
(ICCPR), Art.2, paragraph 1; UN_Trafficking Protocol, Art.14; Council of Europe
Convention Against Trafficking in Human Beings, Preamble)

Fair and equal treatment of child victims should also be incorporated into each and
every principle and provision

e Drafters should ensure that special provisions related to the protection of child
victims of sex trafficking are incorporated into the law. Such treatment should be
afforded to child victims regardless of their or their parents’ or the legal
guardian’s race, color, religion, belief, age, family status, culture, language,
ethnicity, national or social origin, citizenship, gender, sexual orientation, political
or other opinion, disability, property, birth, immigration status, the fact that the
person has been trafficked or has participated in the sex industry, or other status.
(See UN Trafficking Protocol, Art.14; UNODC Model Law Against Trafficking in
Persons, Art.22; Council of Europe Convention Against Trafficking in Human
Beings, Preamble)
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Drafters should also ensure that children who are trafficked for the purpose of
sexual exploitation, including prostitution, are not treated as criminals and are not
arrested, detained or deported. Instead, children should be provided with special
protection and assistance. (See: UNODC Model Law Against Trafficking in
Persons, Art. 10; UN Recommended Principles and Guidelines on Human Rights
and Human Trafficking, Principle 7 and Guideline 4(5))

The non-governmental organization “End Child Prostitution, Child Pornography
and the Trafficking of Children for Sexual Purposes” (ECPAT) has published a
guide for Strengthening Laws Addressing Child Sexual Exploitation, which
recommends that special protection and assistance for child victims include:

o Treatment of a victim as a child to the extent possible where the age is
uncertain and until age is verified,;

o Appointment of a guardian to advocate for the best interests of the child and
to accompany the child through the process ensuring that:
= Direct contact between the child and perpetrator is avoided;
= The child victim is fully informed about the criminal and security
procedures;
= The child may make an informed decision whether to testify in criminal
proceedings ensuring that children who testify are kept safe;
= Appropriate shelter is provided based upon the child’s age and special
needs;
= Individuals responsible for the care of child victims are adequately
trained; and
o Adoption of clear policies and procedures for the return and repatriation of
child victims taking into account the best interests of the child and the
capacity of the receiving state to provide long-term assistance;

o Adoption of clear policies and procedures for the extradition of individuals
for the offence of sex trafficking or when extradition does not take place, the
prosecution of nationals for sex trafficking offences committed abroad.

Before interviewing child trafficking victims, law enforcement should consult
Module 9 of the UNODC Anti-Human Trafficking Manual for Criminal Justice
Practitioners, which provides guidelines and good practices for working with child
trafficking victims. (See: UNODC Anti-Human Trafficking Manual for Criminal
Justice Practitioners, Module 9, 2009. Guidelines for the use of interpreters are
available in Module 10 of the UNODC Anti-Human Trafficking Manual for
Criminal Justice Practitioners)
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Definitions

Sex trafficking acts, means and purpose

Drafters should define sex trafficking to include:

The acts of: recruitment, receipt, enticement, harboring, obtaining, providing,
transferring, or transportation of persons;
The means of:
o By any means (recognizing that no one can consent to being trafficked for
the purpose of sexual exploitation); OR
o By one of the following means to achieve the consent of a person having
control over another person, for the purpose of exploitation (except where
the trafficking victims are under age 18):
= Threats or use of force; or
= Other forms of coercion, of abduction, of fraud, of deception; the abuse
of power or a position of vulnerability; or
= The giving or receiving of payments or benefits to achieve the consent
of a person having control over another person; AND
The purpose of: Sexual exploitation, which must include at a minimum, the
exploitation of the prostitution of others.

Drafters should ensure that the means element of the definition of sex trafficking
is not a required element for the sex trafficking of children.

Advocates should ensure that the definition of sex trafficking does not create a
hierarchy of victims of this grave human rights violation. The UNODC Model Law
Aqgainst Trafficking in Persons suggests that governments draft definitions of sex
trafficking that focus on the offender rather than on the state of mind of the victim.
At times, law enforcement and other first responders fail to identify trafficking
victims and instead may detain, arrest or charge a trafficking victim with a crime,
such as prostitution. Such an approach clearly focuses blame on the victim
rather than holding the perpetrator accountable for his/her criminal behavior.

The fourth guideline in the Report of the High Commissioner for Human Rights to
the Economic and Social Council detailing Recommended Principles and
Guidelines on Human Rights and Human Trafficking reinforces this approach,
stating that an adequate legal framework should “[Ensure] that legislation
prevents trafficked persons from being prosecuted, detained or punished for the
illegality of their entry or residence or for the activities they are involved in as a
direct consequence of their situation as trafficked persons.” (See: UN
Recommended Principles and Guidelines on Human Rights and Human
Trafficking, Guideline 4(5))

Protecting women and children from sex trafficking requires a recognition that
sex trafficking and prostitution form part of a continuum of criminal activity
committed by those who seek to profit from the sale of human beings for sex.
Donna Hughes, a leading United States scholar on prostitution and sex
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trafficking, has discussed the elements that contribute to the demand for the
purchase of human beings for sex. The elements include:

1. A culture that tolerates or promotes sexual exploitation;

2. Men who buy commercial sex;

3. Exploiters who make up the sex industry;

4. States that are complicit in providing safe haven for traffickers either as
source or destination countries.

(See: The Demand for Victims of Sex Trafficking, Donna Hughes, 2005)

> Module 1 of the UNODC Anti-Human Trafficking Manual for Criminal Justice

Practitioners provides case studies and practical examples of how the definitions
contained in the UN Trafficking Protocol may be proven. (See UNODC Anti-
Human Trafficking Manual for Criminal Justice Practitioners, Module 1, 2009.)

Force, fraud, or coercion

Drafters should be aware that the use of the words “force” or “forced” is one of
the most disputed elements of the definition of sex trafficking in many
international instruments and national laws. Lawmakers and advocates alike
have attempted to make a distinction between individuals who have been
“forced” into commercial sexual activity and/or prostitution and those who have
entered into such activity voluntarily. However, countries in the process of
drafting definitions of sex trafficking should be cautious with the use of the terms
force, fraud, and coercion. The United Nations Office on Drugs and Crime Model
Law against Trafficking in Persons recommends that legislatures consider that
“the seemingly ‘voluntary offer’ of a worker/victim may have been manipulated or
was not based on an informed decision.” (See: UNODC Model Law Against
Trafficking in Persons, Art. 5(1)(i) commentary)

Drafters should omit the means of “force, fraud, or coercion” for victims under the
age of 18. The Ghana Human Trafficking Act of 2005 provides that “the consent
of the child, parents or guardian of the child cannot be used as a defense in a
prosecution.” The Norwegian Penal Code also recognizes that children cannot
consent to being trafficked. It “provides that any person who commits any of the
punishable acts against a person who is under 18 years of age shall be liable to
imprisonment independent of any use of force or threats, misuse of a person’s
vulnerability or other improper conduct.” (See: Strengthening Laws Addressing
Child Sexual Exploitation, 46, 2008)

For victims 18 years of age and older, drafters should first seek to adopt a
definition of sex trafficking which uses the phrase “by any means” because the
means used to place a person into forced labor, slavery or servitude are
irrelevant once [the] end goals are proven.” See: Combatting Human Trafficking
in_the Americas: A Guide to International Advocacy, 41, 2007. Both the
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Malaysian law and the Minnesota law recognize that consent is irrelevant in
cases of sex trafficking of both adults and minors. (See: U.N. Expert Paper by
Mohamed Mattar, p.19; See Minn. Stat. 8 609.321, subd. 7a and Minn. Stat. 8
609.325 (2009))

The Belgian law on trafficking in human beings also recognizes that consent is
irrelevant and imposes criminal sanctions on “anyone, who, to gratify the
passions of another, shall have recruited, enticed, corrupted or held an adult for
the purposes of sexual immorality or prostitution, even with the consent of that
person....” (See: Belgium Law containing provisions to combat trafficking in
human beings and child pornography, Chapter 1, Art. 3 amending Art. 380bis
81.1, 1995 available at leqgislationline.orq)

The Colombian law states that “the consent given by the victim to any form of
exploitation defined in this article will not construe a cause for exoneration from
personal responsibility.” See: Colombia Human Trafficking Law, Article 3, 2005
(Spanish).

Some international standards such as The Protocol to Prevent, Suppress and
Punish Trafficking in Persons Especially Women and Children (UN Protocol)
recognize that traffickers often use subtle forms of “deception or the abuse of
power or a position of vulnerability” to ensnare their victims. The Protocol holds a
trafficker accountable if he commits the acts described in any of the following
three situations:

1. When the trafficker uses “threats or use of force” to achieve the consent of a
person having control over another person, for the purpose of exploitation;
OR

2. When the trafficker uses “other forms of coercion, of abduction, of fraud, of
deception, or the abuse of power or a position of vulnerability” to achieve the
consent of a person having control over another person, for the purpose of
exploitation; OR

3. When the trafficker uses the “giving or receiving of payments or benefits to
achieve the consent of a person having control over another person, for the
purpose of exploitation.”

(See: UN Trafficking Protocol, Art. 3.)

In the United Kingdom, the Immigration Law Practitioner's Association
enumerated additional means of subtle control traffickers may use to exert
control over their victims including: instilling fear of authority, isolation, and
restrictions on freedom of movement. (See: The Nature and Extent of Human
Trafficking in Northern Ireland, Northern Ireland Human Rights Commission, 16,
2009)
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e Module 4 of the UNODC Anti-Human Trafficking Manual for Criminal Justice
Practitioners discusses the various forms of control traffickers exert over their
victims, including the more subtle forms such as relationship control, isolation,
and control of religion, belief and culture. It is important to remember that “just
because a person has not been assaulted or threatened with violence does not
mean they are not being subjected to a control method. Some of the subtle
methods of control are equally or more powerful than physical force and threats.”
(See: UNODC Anti-Human Trafficking Manual for Criminal Justice Practitioners,
Module 4, 13, 2009)

e The German Criminal Code provides an example of a national law which subtly
addresses the means of coercion.

“‘Whoever exploits another person through a coercive situation or the
helplessness that is associated with their stay in a foreign country to
induce them to take up or continue in prostitution, to commit sexual acts
on or in front of the perpetrator or a third party through which they are
exploited, or to allow them to be committed on the person by the
perpetrator or a third party, shall be punished with imprisonment from six
months to ten years. Whoever induces a person under twenty-one years
of age to take up or continue in prostitution or any of the other sexual acts
designated in sentence 1 shall be similarly punished.”

(See: German Criminal Code, Section 232)

e The Turkish Criminal Code provides an example of a national law which
addresses coercion directly, but also cites the more subtle means traffickers
often use to control their victims.

Sex Trafficking means to:

1. Recruit, abduct, transport or transfer or harbour persons for the purpose
of subjecting to forced labour or service, prostitution, enslavement or for
removal of body organs, by getting their consent by means of threat,
oppression, coercion or using violence, of abusing influence, of deceit or
of abusing their control over or the vulnerabilities of these persons shall be
sentenced to imprisonment up to eight to twelve years and a fine
corresponding to 10,000 days.

2. The consent of the victim shall be irrelevant in cases where the acts
that constitute a crime are attempted with the intentions described in
paragraph 1.

3. In cases where minors below the age of eighteen are procured,
abducted, transported or transferred or harboured with the intentions
specified in paragraph one, the penalties foreseen in paragraph 1 shall still
be applied to the perpetrator, even when no intermediary actions relating
to the crime are committed.

4. Legal entities shall also be subject to security measures for such
crimes. (See: Criminal Code of Turkey, Art. 80)
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CASE STUDY: In the United States where the Trafficking Victims Protection Act (TVPA)
has been in effect for ten years, lawmakers and criminal justice professionals have
begun to realize the difficulty of proving an individual has either perpetrated or been
victimized by sex trafficking. In the past, the most severe forms of human trafficking
required the proof of “force, fraud, and coercion” to secure the toughest penalties and most
effective protection of victims.

But recently, government officials have begun to shift their approach recognizing the
difficulty of proving “force, fraud, or coercion.” In December 2008, the United States
Department of Justice advised individual states to draft sex trafficking and/or pimping and
pandering laws without the requirement for proof of “force, fraud, and coercion.” (See: The
William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, Section 225)

In addition, Section 222 of the 2008 William Wilberforce Trafficking Victims Protection
and Reauthorization Act has been interpreted to mean that “proof of fraud, force or
coercion is now to be gauged through the eyes of the persons in the victims’ particular
circumstances, rather than being viewed through a ‘reasonable person’ standard.” (See:
The William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008: 50
Key Provisions published by the Salvation Army)

This evolving approach comes closer to recognizing that one cannot consent to being
trafficked for the purpose of prostitution, particularly where a trafficker or pimp is
involved. As advocates on the front lines of assisting those attempting to leave
prostitution often explain, the existence of prostitution — be it street prostitution or in
brothels — is linked with conditions that create an environment where those seeking to
profit from the exploitation of women and children may prey on those most vulnerable,
thereby leading them into the clandestine world of sex trafficking.

Despite the shifting approach of the United States, concerns remain that the federal
trafficking law’s difficult standards will not protect trafficking victims or enable prosecution of
sex traffickers. In October 2007, the Coalition Against Trafficking in Women authored a
letter that was signed by one hundred representative signers from the anti-trafficking
community. The letter expressed concern over the Department of Justice’s promotion of a
model state statute that required proof of force, fraud or coercion. The letter stated that:

“It is well documented that many victims enslaved by traffickers suffer from traumatic
bonding and related conditions that make it impossible for them to give the testimony
essential to the prosecution of fraud, force or coercion cases. In fact, we believe that
the Department’s policy will cause predatory traffickers to increase their acts of
violence and psychological abuse in order to ensure that the persons they abuse will
not serve as prosecution witnesses.“ (See: Coalition Against Trafficking in Women
Letter to Acting Attorney General Peter Keisler, October 2007)

In December 2007, a bill was referred by the U.S. House of Representatives to the
Committee on the Judiciary, which would have added a new offense to Title 18, Chapter
117 of the U.S. Code to define sex trafficking as: “Whoever knowingly, in or affecting
interstate or foreign commerce, within the special maritime and territorial jurisdiction of
the United States, or in any territory or possession of the United States, persuades,
induces, or entices any individual to engage in prostitution for which any person can be
charged with an offense, or attempts to do so, shall be fined under this title or imprisoned
not more than 10 years, or both.” (See: H.R. 3887, 110" Congress, 1% Session) This
language was not included in the final bill reauthorizing the Trafficking Victims Protection Act.
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Abuse of a position of vulnerability

Drafters should consider including additional clarifications in sex trafficking laws
to explicitly describe the wvulnerabilities of trafficking victims, except where
drafters decide to use the terms “by any means.” A woman’s or girl's
vulnerabilities directly relate to the means traffickers and pimps need to use to
sexually exploit women and girls. Various legal instruments describe this
vulnerability as follows:

o Any situation in which the person involved believes he or she has no real
and acceptable alternative but to submit; or

o Taking advantage of the vulnerable position a person is placed in as a
result of

Having entered the country illegally or without proper documentation;
or

Pregnancy or any physical or mental disease or disability of the
person, including addiction to the use of any substance; or

Reduced capacity to form judgments by virtue of being a child, illness,
infirmity or a physical or mental disability; or

Promises or giving sums of money or other advantages to those
having authority over a person; or

Being in a precarious situation from the standpoint of survival; or

Other relevant factors.

o Abuse of the economic situation of the victim or of dependency on any
substance.

(See: UNODC Model Law Against Trafficking in Persons, Art. 5 commentary)

For example, the Bulgarian “Combating Trafficking in Human Beings Act” defines
“trafficking in human beings” as “the recruitment, transportation, transfer,
concealment or acceptance of human beings, regardless of their own will, by
means of coercion, abduction, deprivation of liberty, fraud, abuse of power,
abuse of a state of dependence, or by means of giving, receiving or promising
benefits to obtain the consent of a person who has control over another person,
when it is carried out for the purpose of exploitation.” (See: Combating Trafficking
in Human Beings Act, Additional Provosion 1(1-2))
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Exploitation; sexual exploitation; or commercial sex act

Drafters should at a minimum define the purpose of sex trafficking as sexual
exploitation, including prostitution. Drafters of existing laws have used variations
of the term “exploitation” to address this critical component of sex trafficking laws.
The UN Protocol uses the term “exploitation,” whereas national laws may use the
term “sexual exploitation” or “sexual purposes” or “commercial sex act” and local
laws may use the term “prostitution.”

Drafters should carefully consider the terms used for the purpose of the sex
trafficking contained in the laws cited here and adopt a definition which provides
the broadest protection for victims of all forms of sexual exploitation in harmony
with national and local laws. The following language provides examples from a
number of countries.

o “...when it is carried out for the purpose of exploitation; exploitation” means
the illegal use of human beings for:

= debauchery,
= removal of physical organs,
= forced labour,

= gslavery or servitude (See: Bulgarian “Combating Trafficking in Human
Beings Act”, Additional Provision 1(1-2))

o “...to aid in the prostitution of the individual.” Minnesota Statute § 609.321.

o “Whoever purchases another person, takes possession of it, accommodates
it, transports it, sells it, delivers it or disposes with it in any other way, or acts
as a broker in such operations, for the purpose of prostitution or other forms

of sexual exploitation....” (See: Slovenian Criminal Code, Article 387.a,
2005)

o “...with the aim that the person should be subjected to an offence under
Chapter 6, Section 1, 2, 3, 4, 5 or 6, exploited for casual sexual relations or
in another way exploited for sexual purposes....” (See: Swedish Penal
Code, Chapter 4, Section 1a)

o “...for the purpose of exploitation. Exploitation shall include, at a minimum,

the exploitation of the prostitution of others or other forms of sexual
exploitation. (See: UN Trafficking Protocol, Art. 3)

o “...for the purpose of a commercial sex act.” (See: TVPA, 22 U.S.C. 7102,
(9)) Commercial sex act is “Any sex act on account of which anything of
value is given to or received by any person.” (See: TVPA, 22 U.S.C. 7102,

(3)
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Trafficking victims: non-detention/arrest/charge/prosecution

Drafters should include provisions that explicitly state that “Trafficked persons
shall not be detained, charged or prosecuted for the illegality of their entry into or
residence in countries of transit and destination, or for their involvement in
unlawful activities to the extent that such involvement is a direct consequence of
their situation as trafficked persons.” (See: UN Recommended Principles and
Guidelines on Human Rights and Human Trafficking, Principle 7 and Guideline
4(5); UN Convention against Transnational Organized Crime, Article 18(12) and
18(27); Model Provisions for State Anti-Trafficking Laws, Center for Women
Policy Studies, Protections for Trafficking Victims Proposed Language, 6, 2005;
State Model Law on Protection for Victims of Human Trafficking, Division D,
Section 3, 2005; Council of Europe Convention Against Trafficking in Human
Beings, Art. 26, 2005; UNODC Model Law Against Trafficking in Persons, Art. 10,
2009)

Articles 6 and 10 of the Republic of Korea Act on the Punishment of Procuring
Prostitution and Associated Acts provide an example of this non-detention
approach.

Article 6 (Exceptions to the Punishment for Victims of Prostitution and the
Protection thereof)

(1) The victims of prostitution shall not be subject to punishment for
prostitution.

(2) In case where there is a good reason to believe that the accused or a
witness is a victim of prostitution in the process of an investigation, the
prosecutor or the judicial police officer shall immediately notify the victim's
legal representative, family members, relatives, or legal counsel, and take
appropriate actions to protect the victim including personal protection,
confidentiality of investigation, transfer of victims to family members, relatives,
or assistance facilities and counseling centers for the victims.

A prosecutor or a judicial police officer may not give notification when
unavoidable circumstances exist such as protecting the privacy of the
accused or the witness.

(3) In case where the court or law enforcement agencies investigate or
guestion as witnesses, reporters (report includes complaints and claims
hereinafter) of crimes defined under this Act or victims of prostitution
(hereinafter collectively referred to as “reporter, etc.”), Article 7 or Article 13 of
Protection of Reporters, etc. of Specific Crimes Act shall be applied mutatis
mutandis. In such case, existence of concerns for retaliation are not required
except for Article 9 and Article 13 of Protection of Reporters, etc. of Specific
Crimes Act.
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Article 10 (Invalidation of Claims Arising from Illegal Causes)

(1) The claim that a person who procures prostitution and does associated
acts, a person who employs and recruits those who sell sex or introduces and
mediates prostitution, or a person who has trafficked another person for the
purpose of prostitution has on those who sell sex or is planning to do so
regarding one's deed shall be invalidated regardless of the form or pretext of
the contract. The same shall apply when the claim is transferred to a third
party or the liability is undertaken.

(2) The prosecutor or the judicial police officer shall check and take into
consideration whether money, valuables, property benefits were provided for
the purpose of seducing and coercing prostitution or preventing a person from
leaving the brothel when investigating a case regarding complaints and
claims resulting from questionable noncompliance of a liability related to
illegal causes as set forth in paragraph (1).

(3) When investigating a person who sells sex or victims of prostitution, the
prosecutor of the judicial police officer shall notify the person or the legal
representative the fact that claims under paragraph (1) are invalidated and
that assistance facilities are available.
(See: The Republic of Korea Act on the Punishment of Procuring Prostitution and
Associated Acts, 2004)

Current research clearly demonstrates that women and girls are being detained,
arrested, charged and prosecuted for criminal activity directly resulting from
being trafficked. This represents one of the most pressing concerns for the
protection of the human rights of trafficking victims. Law enforcement and
prosecutors should screen women and girls in prostitution to determine whether
they have in reality, been trafficked into prostitution or other forms of sexual
exploitation.

Where trafficking victims have criminal records because of being arrested,
charged and/or convicted for prostitution-related offenses which are a result of
the trafficking situation, these criminal records should be expunged. The state of
New York, United States, has recently taken this innovative approach. Senate
File 4429/Assembly File 7670 would enable victims of sex trafficking who are
convicted of prostitution related offenses as a result of the trafficking to apply to
the court to get the conviction vacated. The bill was passed by the Assembly in a
vote of 139-0, and was delivered to the Senate in March 2010 where it awaits
action.
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Criminal provisions

Drafters should criminalize the offence of sex trafficking. Drafters should
criminalize attempts to commit sex trafficking, aiding and abetting sex trafficking,
the unlawful use of documents in furtherance of sex trafficking, and unlawful
disclosure of the identity of victims or witnesses; and create accomplice liability
for sex trafficking. Drafters should ensure that the penalties for sex trafficking
address aggravating circumstances and punishment for public officials
involvement and complicity in sex trafficking and related exploitation. (See: UN
Trafficking Protocol, Arts. 3 and 5)

Drafters should also ensure that the criminalization of sex trafficking is
accompanied by penalties for the buyers. A growing body of research suggests
that efforts to address the demand for the sale of human beings for sex is a
critical component to combating sex trafficking. (See also the sub-section on
Penalties for Buyers)

Drafters should ensure that criminalization of sex trafficking and sex trafficking-
related offences do not inadvertently penalize trafficking victims for crimes
committed as a result of being trafficked. Drafters should affirmatively protect
trafficking victims from being arrested, charged, detained and convicted of such
crimes. Without such protections, the human rights of trafficking victims cannot
be protected. Furthermore, trafficking victims will be reluctant if not unwilling to
participate in the prosecution of their traffickers without such protections because
they fear retaliation, harm and death. Without prosecutions and convictions of
sex traffickers, there will be no deterrents for this crime and no message to the
community about its heinous and criminal nature.

Specific criminal offences

Criminal provisions addressing the following should be included in legislation to
combat sex trafficking:

o Criminal sex trafficking offences by traffickers and buyers

o Attempt sex trafficking offences (those who attempt sex trafficking should be

held accountable in line with the offence of “attempt” of other serious
crimes)

o Aiding and abetting (those who assist and participate in the sex trafficking of
others should be held accountable in line with the offence of “aiding and
abetting” other serious offences)

Accomplice liability for sex trafficking

Organizing and directing others to commit sex trafficking offences

Unlawful use of documents in furtherance of sex trafficking

Unlawful disclosure of the identity of victims or withesses

Aggravating circumstances for sex trafficking offences

Punishment for public officials involvement and complicity in trafficking and
related exploitation

O O O O O O
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(See: UN Trafficking Protocol, Art.5; UNODC Model Law Against Trafficking in
Persons, Chapters V & VII, 2009; UN Recommended Principles and Guidelines
on Human Rights and Human Trafficking, Guideline 4(10); UNHCR Guidelines
on_International Protection: The application of Article 1A(2) of the 1951
Convention and/or 1967 Protocol relating to the Status of Refugees to victims of
trafficking and persons at risk of being trafficked, Section II(d)(21-24), 9-10,
2006)

Drafters should review the common elements found in model legislation and
existing laws against sex trafficking. (See Resources for developing laws on sex
trafficking) In addition, drafters should be aware of the effectiveness of current
sex trafficking legislation by reviewing reports on the implementation of such
laws. The United Nations Office on Drugs and Crime (UNODC) and the United
States Department of State publish annual reports on trafficking in persons.
Drafters should review these assessments of national governments’ responses to
sex trafficking around the world in order to incorporate lessons learned into new
draft laws on the sex trafficking of women and girls. Drafters may also wish to
review the submissions of their respective national governments to the
Committee on the Elimination of Discrimination against Women as well as the
concluding observations of this committee on the state party’s reports. Shadow
reports by non-governmental organizations should also be consulted whenever
drafters review government submissions to ensure drafters are aware of the on-
the-ground response to government efforts to draft and implement sex trafficking
laws.

The UNODC 2009 Global Report on Trafficking in Persons indicated that ninety-
eight (63%) of the 155 countries and territories in its report had criminalized
human trafficking. Twenty-seven of those countries had a specific offence of
trafficking in persons restricted to some forms of exploitation and to some
categories of victims (e.g., trafficking for sexual exploitation, child trafficking) or
without a clear definition of the offence. In 2009, twenty-eight countries were
ranked at Tier 1 as countries that fully comply with the United States Trafficking
Victims Protection Act's minimum standards according to the Trafficking in
Persons Report. The Monitoring State Progress to Protect Children and Young
People from Trafficking for Sexual Purposes report by ECPAT International
reported that as of January 2010, only 29% of the forty-one countries surveyed
have adequately criminalized child trafficking in line with the UN Trafficking
Protocol.

The criminal offence of sex trafficking typically includes three distinct
components: the acts by which sex trafficking is committed, the means by which
sex trafficking is committed, and the purpose for which sex trafficking is
committed.
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Criminal acts: recruiting, receiving, transporting, or harboring

Drafters should incorporate the acts of recruiting, receiving, transporting or harboring at
a minimum; but should also consider whether to include any of the acts contained in the
laws cited here. (See also Definitions sub-section)

“‘Recruitment, transportation, transfer, concealment or acceptance of human
beings, regardless of their own will....” (Bulgarian “Combating Trafficking in
Human Beings Act”, Additional Provision 1(1-2)).

“Receiving, recruiting, enticing, harboring, providing or obtaining an individual
..... (See Minn. Stat. 8 609.321, subd. 7a (2009))

“Whoever, in order to derive a material benefit, induces another person to
practice prostitution or facilitates it....\Whoever derives material benefits from
prostitution practiced by another person.... (See: Polish Penal Code, Art. 204)

“‘Recruits, transports, accommodates, receives or implements some other such
measure with a person ....” See: Swedish Penal Code, Chapter 4, Section 1a)

“‘Recruitment, transportation, transfer, harbouring or receipt of persons ....” (See:
UN Trafficking Protocol, Art. 3)

“‘Recruitment, harboring, transportation, provision, or obtaining of a person....”
(See: 22 U.S.C. 7102, (9))

Criminal means: threat, force, coercion, fraud, abuse of power, or position of
vulnerability; or by any means

Drafters should first seek to adopt a definition of sex trafficking which uses the
phrase “by any means.”

Alternately, drafters should adopt a definition of sex trafficking such as that
contained in The Protocol to Prevent, Suppress and Punish Trafficking in Persons
Especially Women and Children (UN Protocol), which recognizes that traffickers
often use subtle means of “deception or the abuse of power or a position of
vulnerability” to ensnare their victims. Drafters should consider broadly defining
the means and should consider the means contained in the laws cited here and
which are detailed in the Definitions section of this module.

o “...regardless of their own will, by means of coercion, abduction, deprivation
of liberty, fraud, abuse of power, abuse of a state of dependence, or by
means of giving, receiving or promising benefits to obtain the consent of a
person who has control over another person....”(See: Bulgarian “Combating
Trafficking in Human Beings Act”, Additional Provision 1(1-2))

o “...the use of unlawful coercion or deception, exploiting someone’s
vulnerable situation or by some other such improper means....” (See:
Swedish Penal Code, Chapter 4, Section 1a)
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Criminal purposes: exploitation of the prostitution of others, sexual exploitation,
or commercial sex act

Drafters should clearly state the purpose of the criminal act. Drafters of existing laws
have used variations of the term “exploitation” to address this third critical component of
sex trafficking laws. Drafters may also want to consider the forms of exploitation
contained in the laws cited here.

“...when it is carried out for the purpose of exploitation; exploitation” means the
illegal use of human beings for:

o debauchery,
o removal of physical organs,
o forced labour,

slavery or servitude (See: Bulgarian “Combating Trafficking in Human Beings
Act”, Additional Provision 1(1-3))

“...for the purpose of exploitation through prostitution or other forms of sexual
exploitation, pornography, forced labour or servitude, slavery, forced marriages,
forced fertilization, unlawful adoption, or a similar relationship or illicit
transplantation of human body parts....” (See: Macedonian Criminal Code, Art.
418-a)

“...to aid in the prostitution of the individual.” (See Minn. Stat. § 609.321, subd.
7a (2009))

“...with the aim that the person should be subjected to an offence under Chapter
6, Section 1, 2, 3, 4, 5 or 6, exploited for causal sexual relations or in another
way exploited for sexual purposes....” (See: Swedish Penal Code, Chapter 4,
Section 1a)

“...for the purpose of exploitation. Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or other forms of sexual exploitation.
(See: UN Trafficking Protocol, Art. 3)

“...for the purpose of a commercial sex act.” (See: 22 U.S.C. 7102, (9))
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Penalties for sex traffickers

Drafters should ensure that the punishment for sex trafficking is sufficiently
severe and commensurate with similarly serious offences such as rape in order
to hold the offender accountable and provide prosecutors with an effective tool.
Countries ranked at Tier | as countries that fully comply with minimum standards
in the U.S. State Department 2009 Trafficking in Persons Report have
established sentences with ranges such as 2-15 years (Czech Republic) to “up to
10 years” (Austria, Korea) to 13-23 years (Colombia) to 12-25 years (Australia) to
a maximum of life imprisonment (Nigeria). (See: U.S. State Department 2009
Trafficking in Persons Report, 2009)

Drafters should review Module 14 of the UNODC Anti-Human Trafficking Manual
for Criminal Justice Practitioners, which provides considerations for sentencing in
trafficking in persons cases, including aggravating and mitigating factors. (See
UNODC Anti-Human_Trafficking Manual for Criminal Justice Practitioners,
Module 14, 2009)

Drafters should ensure that the offence of sex trafficking of an individual under
the age of 18 carries a harsher penalty either by defining a separate offence or
including an aggravating factor. Drafters should consider the following examples
of language related to the sex trafficking of individuals under age 18.

o “For the purpose of this Division, an offence against section 270.6 (sexual
servitude offences) or 270.7 (deceptive recruiting for sexual services) is an
aggravated offence if the offence was committed against a person who is
under 18.” (See: Australian Criminal Code Amendment (Slavery and Sexual
Servitude) Act of 1999)

o “(Placing or holding persons in conditions of slavery or servitude). —
Whoever exerts on any other person powers and rights corresponding to
ownership; places or holds any other person in conditions of continuing
enslavement, sexually exploiting such person, imposing coerced labour or
forcing said person into begging, or exploiting him/her in any other way,
shall be punished with imprisonment from eight to twenty years. Placement
or maintenance in a position of slavery occur when use is made of violence,
threat, deceit, or abuse of power; or when anyone takes advantage of a
situation of physical or mental inferiority and poverty; or when money is
promised, payments are made or other kinds of benefits are promised to
those who are responsible for the person in question. The aforesaid penalty
becomes harsher, increasing by one third to 50%, if the offences referred to
in the first paragraph above are perpetrated against minors under eighteen
or for sexual exploitation, prostitution or organ removal purposes”. (See:
Criminal Code of Italy in UNODC Anti-Human Trafficking Manual for
Criminal Justice Practitioners, Module 1, 3, 2009)
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“(a) Whoever, while acting other than as a prostitute or patron, intentionally
does any of the following may be sentenced to imprisonment for not more
than 20 years or to payment of a fine of not more than $50,000, or both:
solicits or induces an individual under the age of 18 years to practice
prostitution;

promotes the prostitution of an individual under the age of 18 years;
receives profit, knowing or having reason to know that it is derived from the
prostitution, or the promotion of the prostitution, of an individual under the
age of 18 years; or

engages in the sex trafficking of an individual under the age of 18 years.
(See: Minnesota Statute 8§ 609.322, subd. 1(a), 2009)

Sex Trafficking means to 1. “recruit, abduct, transport or transfer or harbour
persons for the purpose of subjecting to forced labour or service,
prostitution, enslavement or for removal of body organs, by getting their
consent by means of threat, oppression, coercion or using violence, of
abusing influence, of deceit or of abusing their control over or the
vulnerabilities of these persons shall be sentenced to imprisonment up to
eight to twelve years and a fine corresponding to 10,000 days. 2. The
consent of the victim shall be irrelevant in cases where the acts that
constitute a crime are attempted with the intentions described in paragraph
1. 3. In cases where minors below the age of eighteen are procured,
abducted, transported or transferred or harboured with the intentions
specified in paragraph one, the penalties foreseen in paragraph 1 shall still
be applied to the perpetrator, even when no intermediary actions relating to
the crime are committed. 4. Legal entities shall also be subject to security
measures for such crimes. (See: Turkish Criminal Code, Art. 8)

“If any of the following circumstances are present, the offences under article
8 shall be punishable by imprisonment for ...and/or a fine of/up to...where
the victim is a child.” See: UNODC Model Law Against Trafficking in
Persons, Art. 9.

“The recruitment, transportation, transfer, harbouring or receipt of a child
[person under 18 years of age] for the purpose of exploitation shall be
considered “trafficking in persons” even if this does not involve any of the
means [of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or of the
giving or receiving of payments or benefits to achieve the consent of a
person having control over another person].” See: UN Trafficking Protocol,
Art. 3.

“Sex trafficking in which a commercial sex act is induced by force, fraud, or
coercion or in which the person induced to perform such act has not
attained 18 years of age.” (See: United States Trafficking Victims Protection
Act, 22 U.S.C. 7102, (8)(A))
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e Drafters should also ensure that aggravating factors carry enhanced criminal
penalties where the offender:

o Has committed a prior qualified human trafficking-related offence, which
should include labor trafficking, sex trafficking, prostitution of another, or
unlawful conduct related to documents in furtherance of labor or sex
trafficking; or

o The offence involved a sex trafficking victim who suffered bodily harm
during the commission of the offence; or

o The time period that a sex trafficking victim was held in the trafficking
situation exceeded 180 days; or

o The offence involved more than one sex trafficking victim. (See: Minnesota
Statutes § 609.321 and 8§ 609.322, 2009; and Polaris Project Model
Comprehensive State Legislation to Combat Trafficking in Persons, 2006)

e The Albanian criminal code provides that if the sex trafficking offence “causes
serious consequences to health,” the punishment is not less than 15 years of
imprisonment. If the sex trafficking offence causes death, the punishment is life
imprisonment. (See: Albanian Criminal Code, Article 110/a and 114/b)

e Drafters should finally ensure, where possible under criminal sentencing laws
and regulations and consistent with punishments for other serious crimes such
as rape, that judicial discretion to reduce sentences is limited and that convicted
sex traffickers are sentenced to mandatory imprisonment.

Promising Practice: In Denmark, sentences for convicted traffickers have ranged
from 12 to 42 months imprisonment and all nineteen of the convicted traffickers have
served some prison time. In the country of Georgia, all ten of those convicted for
trafficking in 2007 served time in prison with an average sentence of 14-15 years.
(See: U.S. State Department 2009 Trafficking in Persons Report, 121, 140, 2009)
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Penalties for buyers

Drafters should be aware that while sex trafficking laws do not typically include
criminal penalties for buyers, such penalties must be present in the existing
criminal code in order to address the demand for the sale of women and girls for
sex, which fuels sex trafficking. Penalties should be sufficiently severe so as to
deter repeat offences. The Nordic countries, particularly Sweden and Norway,
have taken strong stances on punishing those who purchase sexual services.
The penal codes of the two countries criminalize the purchase of sex, but not the
sale of sex recognizing that prostitution is a form of violence against women,
sexual exploitation, and gender inequality. While official statistics detailing the
impact of the Swedish statutes are not yet available, researchers from Human
Rights Without Frontiers have reported that the number of men purchasing
sexual services in Sweden has declined. Government officials in Norway have
also reported a decrease in the purchase of sexual services. (See: Sweden’s
Demand-Focused Policy, 2009; Contra Bonos Mores and the Sex Purchase Ban

in Norway, 2010)

CASE STUDY: A 2009 report written by Charlotta Holmstrom and May-Len Skilbrei
and published by the Nordic Council of Ministers and the Nordic Council, provides an
important comparative analysis of the scope and prevalence as well as the legislative
responses to prostitution and human trafficking in the countries of Sweden, Norway,
Denmark, Finland, and Iceland. The differences in legislation in each of the countries
may have had an effect on the scope and prevalence of prostitution. Every Nordic
country prohibits the trafficking of individuals for sexual purposes. At the same time,
each of the countries has attempted to address the market for sex trafficking by
adapting its prostitution laws.

In Sweden, the scope and prevalence of prostitution has declined to about 600
women in street and internet prostitution. Since 1999, Sweden has prohibited the
purchase, but not the sale of sexual services. In Norway, more than 2,654 women
are selling sex on the streets and elsewhere. A ban on the purchase of sexual
services was adopted by Norway in 2009.

In Denmark, prostitution is increasing both on the internet and the streets with an
estimated 5,567 persons in prostitution. Since 1999, earning a living through
prostitution was no longer prohibited in Denmark. In Finland and Iceland, there have
also been increases and more visible prostitution. Finland has prohibited buying and
selling sex in public places since 1999, but has been considering an amendment to
the criminal law to punish the purchase of sexual services in general since 2005.
Iceland prohibits earning a permanent living from selling sexual services.

The decreasing numbers of women in prostitution and the decrease in the demand in
Sweden have been linked to the changes in the Swedish law. Norway has also
experienced a decrease in the number of men purchasing sex since their law took
effect.

(See: Prostitution in the Nordic Countries, Nordic Council of Ministers, 2009)
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e In some countries, prosecutors and the criminal justice system require that a
convicted buyer attends a “john school” as a condition of their sentence. The
purpose of such programs is to reduce the demand for the sale of human beings
for sexual acts and to educate offenders about the harm to victims and the
community. Such schools exist in the United States and elsewhere. For example,
in the Republic of Korea 39 “John schools” educated 17,956 first-time male
“clients” of prostitution. (See: U.S. State Department 2009 Trafficking in Persons
Report, 178, 2009)

CASE STUDY: In the Republic of Korea, the government has begun to recognize the
importance of punishing those who buy or procure sex from others. Such recognition
is important both as it relates to holding those who buy other human beings for sex
accountable and to addressing the demand. In 2004, the Act on the Punishment of
Procuring Prostitution and Associated Acts and the Act on the Prevention of
Prostitution and Protection of Victims were enacted.

According to the Korea Women’s Associations United (KWAU), both a fire in a
brothel in 2000 and an active campaign by women’s organizations prompted the
government to enact these laws. The KWAU regards the laws as a significant step
toward the promotion and protection of the human rights of prostituted women. As of
January 2007, the association credited the laws with results such as increased rates
of arrest for those buying sex and a reduction in crimes such as forced confinement.
According to a 2006 report by End Child Prostitution and Trafficking (ECPAT), red-
light districts were “reduced by more than 30 per cent, and a survey conducted by the
Ministry of Gender Equality and Family showed that, of 1181 respondents, 86 per
cent of male respondents indicated that they bought sex services less frequently after
the acts were enforced.” (See: Global Monitoring Report on the Status of Action Against
Commercial Exploitation of Children: South Korea, ECPAT International, 20, 2006)

In addition, the Juvenile Protection Law Against Sexual Exploitation (2000) punishes
those who buy sex from youth. According to various non-governmental organizations,
approximately 100,000 runaways are at risk for sexual exploitation in the country. In
fact, one NGO estimated that 43 per cent of youth runaways they surveyed had been
approached to engage in the sex trade. According ECPAT, prostituted women and
children are treated as crime victims under the Act on the Punishment of Procuring
Prostitution and Associated Acts, but not under the Prevention of Prostitution and
Protection of Victims law.

Both KWAU and ECPAT reported that the passage of the laws mentioned here has
generated increased public awareness that prostitution is a form of violence and
sexual exploitation and that “trafficking in human beings for sexual purposes was not
an issue involving perpetrators and victims only, but a human rights issue affecting
the nation as a whole.” (See: Global Monitoring Report on the Status of Action Against
Commercial Exploitation of Children: South Korea, ECPAT International, 2006)

See: Statement by the Minister of Gender Equality and Family, The 39" Session of the Convention on
the Elimination of All Forms of Violence Against Women, 5-6, 2007; The Korean Shadow Report,
Korean Women’s Associations United, 38-42, 2007; Global Monitoring Report on the Status of Action
Aaainst Commercial Exnloitation of Children: South Korea. ECPAT International. 2006.
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e Human rights practitioners suggest additional research on strategies to reduce the
demand is needed because prevention efforts that focus on education,
communication, and information alone have not led to a significant decline in the
numbers of sex trafficking victims. An approach which shifts the focus to countries
where men consume the sexual services of trafficked women is needed. (See:
Trafficking in Human Beings and Sexual Exploitation: Preliminary Research on the

Reduction of Demand, Human Rights without Frontiers, 2010)

Prostitution and sex trafficking offences

Drafters should, at a minimum, include prostitution as one of the forms of sexual
exploitation outlined in the law. Drafters should also carefully review the laws on
prostitution to determine whether such laws need to be reformed. The existence
of the sex industry and the demand for the sale of women and children for sex
creates the conditions that allow for traffickers to operate. The Coalition Against
Trafficking in Women has included information on “prostitution legal reform” in
their online library of resources. (See: Prostitution Legal Reform, Coalition
Against Trafficking in Women, 2002-2009)

In some countries, the recognition of the interconnectedness of sex trafficking
and prostitution takes the form of laws which specifically use the word
“prostitution” and/or place the sex trafficking law in the same section of the
criminal code as the prostitution-related offences. In other countries, sex
trafficking is defined as having the purpose of sexual exploitation, of which
prostitution is one form.

Countries around the world have taken one of four approaches to prostitution
laws: prohibition, regulation, abolition, and decriminalization. The prohibitionist
approach is characterized by criminalization of all prostitution-related activities:
soliciting, procuring, pimping, and brothel keeping. The regulation approach is
characterized by the legalization and regulation of the sex industry. The
abolitionist approach is characterized by the treatment of women and children
used in prostitution as victims in need of services and the treatment of the buyers
and traffickers as perpetrators. In this scheme, those who sell sex acts are
decriminalized, whereas those who buy others for sex are criminalized. The
decriminalization approach is a strategy to achieve either the abolitionist
approach or the regulation approach. In some countries, like New Zealand and
Thailand, decriminalization was a means to regulation. In New Zealand, all
offenses including prostitution, brothel keeping and other related offenses were
decriminalized by the national parliament, which then tasked local governments
with promulgating regulations of the sex industry. In other countries like Sweden,
decriminalization is a means to abolition. Those who buy other human beings for
sex or promote their sexual exploitation such as pimps and traffickers face
criminal penalties. Those who sell sex do not face such penalties. (See: The
Demand for Victims of Sex Trafficking, Donna Hughes, 37-41, 2005)
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e In the United Kingdom, the definitions of prostitution and sex trafficking are
linked. For example, the offences of:

o “Causing or inciting prostitution for gain” involves “intentionally caus[ing] or
incitling] another person to become a prostitute in any part of the world, and
[doing] so for or in the expectation of gain for himself or a third person;”

o “Controlling prostitution for gain” involves the “[intentional control of] any of
the activities of another person relating to that person’s prostitution.”

o Sex trafficking is committed when a person intentionally arranges or
facilitates another person’s arrival, departure, or travel within the United
Kingdom and

= “he intends to do anything which if done will involve the commission of
a relevant offence (such as those mentioned above) or

= he believes that another person is likely to do something to or in
respect of B, during or after the journey and in any part of the world,

= which if done will involve the commission of a relevant offence.”

(See: United Kingdom Sexual Offences Act of 2003)

e In Germany, the definitions of prostitution and sex trafficking are also linked.
Section 232 of the German Criminal Codes states that:

(1) Whoever, for his own material benefit, exerts influence on another person,
with knowledge of a coercive situation, to induce the person to take up or
continue in prostitution, shall be punished with imprisonment for not more than
five years or a fine. Whoever, for his own material benefit, exerts influence on
another person, with knowledge of the helplessness associated with the person's
stay in a foreign country, to get the person to engage in sexual acts, which the
person commits on or in front of a third person or allows to be committed on the
person by the third person, shall be similarly punished.

(2) Whoever exerts influence:

1. on another person with knowledge of the helplessness associated with the
person's stay in a foreign country; or

2. on a person under twenty-one years of age,

to induce the person to take up or continue prostitution or to get the
person to take it up or continue it, shall be punished with imprisonment
from six months to ten years.

(3) In cases under subsection (2) an attempt shall be punishable.
(See_German Criminal Code, Section 232)

¢ In Sweden, the definition of human trafficking is linked with sexual exploitation.
For example, the offence of human trafficking is defined as:

“the use of unlawful coercion or deception, exploiting someone’s vulnerable
situation or by some other such improper means recruits, transports,
accommodates, receives or implements some other such measure with a person,
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and thereby assumes control over the person, with the aim that the person
should be:
o subjected to an offence under Chapter 6, Section 1, 2, 3, 4, 5 or 6, exploited
for causal sexual relations or in another way exploited for sexual purposes,
o exploited in war service or compulsory work or other such compulsory
condition,
o exploited for the removal of organs, or
o exploited in another way in a situation that involves a distressful situation for
the vulnerable person.
(See: Swedish Penal Code, Chapter 4, Section 1a)

Evidence of prior sexual activity or prostitution convictions

Drafters should review the rules of evidence for the particular jurisdiction where
the sex trafficking law will be implemented. Rules of evidence related to the
impeachment of withesses must not be based on a gendered concept that sexual
virtue is equivalent to credibility.

Drafters must carefully guard against laws and rules, which allow impeachment
based on evidence of prostitution convictions reasoning that prostitution is a
crime involving “dishonesty” or “moral turpitude.” This reasoning is flawed and
based on discriminatory attitudes and double-standards for women and men,
which promote the view that a woman’s honor and therefore her truthfulness and
credibility depend on her chastity, whereas a man’s honor and therefore his
truthfulness and credibility depend on his sworn statement regardless of whether
or not he is chaste.

Drafters must ensure that evidence of prior sexual conduct, including prostitution,
is not used to impeach sex trafficking victim’s testimony. Neither a reputation for
nor specific acts of prostitution should be admitted as evidence to impeach the
trafficking victim’s credibility. (See: Julia Simon-Kerr, “Unchaste and Incredible:
The Use of Gendered Conceptions of Honor in Impeachment,” Yale Law Journal
(June 2008))
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Victim and witness protection and assistance

Drafters should ensure that protections for victims and witnesses include the
identification and screening for sex trafficking victims, a reflection period, provision of
basic benefits and services, crime victim rights, crime victim-witness protection, and
remedies for immigrant victims.

Identification and screening for sex trafficking

Drafters should ensure that sex trafficking laws require law enforcement and
other first responders to proactively identify trafficking victims. Indicators and
screening questions have been developed to assist non-governmental
organizations, law enforcement and others to identify trafficking victims. (See:
UNODC Anti-Human Trafficking Manual, Module 2, 2009) Once identified,
trafficking victims should be referred to service providers for assistance. Formal
referral mechanisms should be put in place to ensure such assistance as in the
Czech Republic. (See: U.S. State Department 2009 Trafficking in Persons
Report, 120, 2009)

Law enforcement, service providers and medical professionals, in particular,
should look beneath the surface of any situation where they suspect an individual
has been trafficked for labor or for sexual exploitation. In particular, individuals
detained on prostitution-related offences must be screened given the clear links
between sex trafficking and prostitution. While not all individuals involved in
prostitution are trafficked, many will clearly meet the definition of a trafficking
victim under the UN Protocol definition, national or local law. Screening is
particularly important where children are concerned so that rather than being
placed in juvenile detention, children receive services.

The UN Office on Drugs and Crime created an Anti-Human Trafficking Manual
for Criminal Justice Practitioners, which contains a module describing the
indictors that may be present to assist first responders in identifying trafficking
victims. Indicators include, but are not limited to:

o The individual feels they cannot leave the situation;

o The individual displays anxiety, fear, and distrust;

o The individual feels threatened or that he/she will be threatened or that
his/her family is or will be threatened if she is not compliant;

o The individual has injuries that appear to have resulted from an assault;

o The individual is unable to move or leave a job;

o The individual is isolated from any support system;

o The individual is deprived of basic necessities such as food, water, shelter and
medical care;
The individual is indebted with no possibility of repaying the debt; and
The individual lacks access to identity documents such as a state
identification card, driver’s license, or passport.
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See:
» Anti-Human Trafficking Manual for Criminal Justice Practitioners, Module 2,
2009; available in English.

» Screening Tools for Victims of Trafficking, US Department of Health and Human
Services; available in English.

Promising Practices: In some countries, state and local governments have taken
steps to proactively identify victims among vulnerable populations, including women
and children in the sex industry. For example, in Austria, “the government reported
that it made proactive efforts to identify trafficking victims among Austria’s sizable,
legal commercial sex sector.” (See: U.S. State Department 2009 Trafficking in
Persons Report, 69, 2009) In New York, USA, the state legislature enacted a law
which provides minors who are identified as vulnerable to sexual exploitation with the
services and assistance they need to escape the exploitation. (See: Safe Harbor for
Exploited Youth Act, New York, USA, 2008) The government of Alberta, Canada
enacted the “Protection of Sexually Exploited Children Act” in 2000 to ensure that
children involved in prostitution are considered victims and provided with services. At
the same time, the Alberta law holds offenders accountable by charging those who
exploit children in prostitution with the offense of child abuse. Convicted offenders are
imprisoned and fined if convicted. (See: Alberta, Canada; Protection of Sexually
Exploited Children Act, R.S.A. 2000)

e Drafters should ensure that the law does not require verification of trafficking in
order to receive services. Rather, victims must be identified, but need not be
verified. (See: UNHCR The ldentification and Referral of Trafficked Persons to
Procedures for Determining International Protection Needs, para. 22)

Reflection period

e Sex trafficking laws should include a reflection and recovery period for trafficking
victims during which time they are eligible to receive services and benefits
regardless of their immigration or other status, or their ability or willingness to
cooperate with law enforcement and prosecutors. (See: U.N.O.D.C Model Law,
Art. 18) In the United States, for example, immigration remedies for trafficking
victims are conditioned on victims willingness to cooperate with law enforcement.
Without a reflection period, this requirement is unduly harsh on victims who are
suffering the traumatic effects of trafficking.

e In Australia, the government recently amended the national human trafficking
protection scheme to remove the requirement for foreign national victims to
cooperate with law enforcement during the initial 45 day rest and recovery
period. In addition, those who are willing, but unable to participate in the criminal

Developing Legislation on Violence against Women and Girls 243
May 2011



http://www.unodc.org/documents/human-trafficking/TIP_module2_Ebook.pdf
http://www.acf.hhs.gov/trafficking/campaign_kits/tool_kit_social/screen_questions.pdf
http://www.unhcr.org/4ad33ae89.html
http://www.unhcr.org/4ad33ae89.html
http://www.unodc.org/documents/human-trafficking/UNODC_Model_Law_on_Trafficking_in_Persons.pdf
http://www.unodc.org/documents/human-trafficking/UNODC_Model_Law_on_Trafficking_in_Persons.pdf
http://www.endvawnow.org/en/articles/40-immigration-provisions.html
http://www.state.gov/g/tip/rls/tiprpt/2009/
http://www.state.gov/g/tip/rls/tiprpt/2009/
http://public.leginfo.state.ny.us/menugetf.cgi?COMMONQUERY=LAWS
http://public.leginfo.state.ny.us/menugetf.cgi?COMMONQUERY=LAWS
http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-30.3/latest/rsa-2000-c-p-30.3.html
http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-p-30.3/latest/rsa-2000-c-p-30.3.html

justice process may also be eligible for an additional 45 days of assistance. (See:
Australian Government Anti-People Trafficking Strategy, 2009)

Module 3 of the UNODC Anti-Human Trafficking Manual for Criminal Justice
Practitioners discusses the psychological impact of the trafficking experience and
its effect on the ability of victims to participate in the investigation, prosecution
and criminal proceedings against the sex trafficker. Victims have experienced
violence, abuse, and multiple ongoing traumas. (See: UNODC Anti-Human
Trafficking Manual for Criminal Justice Practitioners, Module 3, 2009) The trauma
of the trafficking experience underscores the importance of the reflection and
recovery period.

The Council of Europe Convention on Action Against Trafficking in Human
Beings provides for a reflection period of at least thirty days for all trafficked
victims when there are “reasonable grounds to believe that the person concerned
is a victim.” (See: Council of Europe Convention on Action Against Trafficking in
Human Beings, Art. 13)

This period affords potentially trafficked persons time to “recover and escape the
influence of traffickers and/or to take an informed decision on cooperating with
the competent authorities.” In a study of the impact of trafficking on women’s
health, police officers reported that the reflection period can bolster women’s
ability to participate in criminal proceedings against their trafficker.

Promising Practices: Several countries have provided for reflection periods in their
sex trafficking laws. These reflection periods range from the recommended thirty
days in the Council of Europe Trafficking Convention to one-hundred and eighty days
in Canada and Norway. (See: U.S. State Department 2009 Trafficking in Persons
Report, 99, 229, 2009) Spain provides for a thirty day reflection period, as does
Sweden. (See: U.S. State Department 2009 Trafficking in Persons Report, 263, 270,
2009) Denmark provides for a thirty to ninety day reflection period. (See: U.S. State
Department 2009 Trafficking in Persons Report, 121, 2009) The United Kingdom
provides for a forty-five day reflection period. (See: U.S. State Department 2009
Trafficking in_Persons Report, 294, 2009) The Czech Republic provides for an
automatic sixty days. (See: U.S. State Department 2009 Trafficking in Persons
Report, 120, 2009)
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CASE STUDY: In Norway, “victims are permitted to stay in the country without
conditions during a six-month reflection period in order to receive assistance; 40
victims benefited from the reflection period in 2008 compared to 30 in 2007. After
the reflection period, victims can apply for one-year residency permits; in 2008, 15
victims received one-year residency permits. The government encouraged victims
to participate in trafficking investigations and prosecutions. Trafficking victims were
not penalized during the reporting period for unlawful acts committed as a direct
result of their being trafficked.” (See: U.S. State Department 2009 Trafficking in
Persons Report, 229, 2009)

According to researcher Anette Brunovskis at the Institute of Applied International
Studies, “This period can be further extended with one more year, if the victim is
participating in a police investigation or court case. There are no conditions
attached to the initial six months of the reflection period. Further, while the
Danish reflection period consists of a delay in travel deadline, the Norwegian
reflection period is a temporary residence permit, and also includes a work
permit. This is a potentially important element as it can ease the transition for
trafficking victims when repatriated if they can document that they have actually
had work, and also if they are able to bring some money with them upon return to
their country of origin. However, as of yet it has proven difficult to realise the goal
of providing trafficking victims with jobs. Still, so far the reflection period has
worked quite well, and has been accepted by 27 victims so far this year; the
current reflection period framework was put into place in November 2006.
Norway formerly had a reflection period that was more like the Danish one,
where victims of trafficking were allowed 45 days to consider their options, but in
the two years this was in function, only one woman chose this option, and it was
therefore not considered a particularly efficient tool.” (See: Social Aspects of
Human Trafficking, Anette Brunovskis, Institute of Applied International Studies,
Comment Paper of Norway, Paragraph 2.2, 2007)
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Provision of basic benefits and services

Drafters should include provisions addressing benefits and services for the
physical, psychological and social needs of trafficking victims. (See: UN
Trafficking Protocol, Art.6, para.3; Polaris Project Model Comprehensive State
Legislation to Combat Trafficking in Persons, 3.9, 2006; Model Provisions for
State Anti-Trafficking Laws, Center for Women and Public Policy, Protections for
Trafficking Victims Proposed Language, 6, 2005; State Model Law on Protection
for Victims of Human Trafficking, Division D, 2005)

Module 3 of the UNODC Anti-Human Trafficking Manual for Criminal Justice
Practitioners discusses the psychological impact of the trafficking experience and
its effect on trafficking victims. (See: UNODC Anti-Human Trafficking Manual for
Criminal Justice Practitioners, Module 3, 2009)

Benefits and services should include case management, housing, healthcare,
language interpretation (as needed), legal services, and educational and training
opportunities. In 2008 and 2009, the Bulgarian “Animus Association” created
vocational training programs recognizing the importance of reintegrating
trafficking victims into the economy. (See: Response to outreach letter by the
“Animus Association,” February 2010)

Housing services should include emergency, transitional and permanent housing
facilities. Healthcare services should address the trafficking victims’ pre-existing
health issues and the immediate and long-term consequences of the trafficking
experience, including substance abuse and chemical dependency treatment.
Trafficking victims should be provided access to legal services, including both
immigration and criminal defense attorneys. (See: Sex Trafficking Needs
Assessment for the State of Minnesota, Recommendation 2.1, 2008)
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CASE STUDY: In Albania, the non-governmental organization “Different & Equal”
published a report in June 2009 entitled “Study on Social-Economic Reintegration of
Victims of Trafficking in_Albania,” which was based on interviews with trafficking
victim service providers and trafficking victims themselves. The study also relied
upon secondary research. The report summarized the two primary types of
assistance available to trafficking victims in Albania, which includes both residential
and non-residential programs.

The Albanian government created the National Reception Center for Victims of
Trafficking (NRCVT), which provides secure housing to those who have been or are
at risk of being trafficked. Another reception center called “Life and Hope” is located
on the border with Greece and provides assistance for a period of sever to ten days
for those arriving at the border. The non-governmental organizations “Different &
Equal’, “Vatra”, and “Another Vision” provide independent or semi-independent
housing. In addition, these organizations recognize the importance of both
transitional and long-term housing and assistance by providing assistance in three
phases: initial assistance to address the trafficking victim’s immediate needs; mid-
term assistance to support the trafficking victims in creating a semi-independent life;
and long-term assistance to reintegrate the trafficking victim into the community, but
with monitoring and follow-up support. Non-residential assistance from non-
governmental organizations and government institutions is also available to trafficking
victims and includes: legal assistance; psychological counseling; employment
assistance; medical assistance; and more.

The non-governmental organizations mentioned here have joined with the NRCVT
to create a National Coalition of Albanian Shelters (NCASh) and to develop
standards for providing assistance to trafficking victims. Other positive
developments mentioned in the report include more formalized cooperation
mechanisms based on memorandums of understanding between the National Anti-
Trafficking Coordination Office and non-governmental organizations; a System of
Total Information Management (TIM); a Commission for Data Protection; training on
human trafficking for municipalities; and a program that provides micro-loans to
trafficking victim’s business enterprises.

Although a great deal of progress has been made in Albania, the June 2009 report
contained a number of recommendations for improving the response to trafficking
including both continued government and also private funding of housing and
shelters, financial compensation for victims provided by a state fund,
decentralization and localization of support for victims, increased attention to
employment for victims and to monitoring employers to ensure they aren’t exploiting
workers, free health services for victims, witness protection, and attention to the
children of trafficking victims, among other recommendations. (See: Response from
Different & Equal, February 2010; Study on Social-Economic Reintegration of
Victims of Trafficking in Albania, 2009)
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Benefits and services should be provided whether or not trafficking victims
participate in the investigation and prosecution of the suspected trafficker.
Services should also be provided regardless of immigration status. (See: UN
Trafficking Protocol, Art. 6, paras. 2-4) Services should begin once a trafficking
victim is identified; continue for the duration of any criminal, civil or other actions
against suspected traffickers; and last until the trafficking victim has recovered.
(See: Sex Trafficking Needs Assessment for the State of Minnesota,
Recommendation 2.1, 2008)

The government should dedicate funding for benefits and services, which may be
granted to non-governmental organizations equipped to provide such assistance
to trafficking victims. Several countries have dedicated such funds. The Czech
Republic allocated $283,000 to non-governmental organizations to provide
comprehensive assistance and shelter to 76 victims in 2008. (See: U.S. State
Department 2009 Trafficking in Persons Report, 120, 2009) The United Kingdom
directed $1.95 million to a sex trafficking victim shelter. (See: U.S. State
Department 2009 Trafficking in_Persons Report, 294, 2009) In Denmark, the
government directed almost $1.7 million to non-governmental organizations to
offer medical and legal assistance, rehabilitative counseling and shelter to
victims. (See: U.S. State Department 2009 Trafficking in Persons Report, 121,
2009) The Republic of Korea provided $10.9 million for victim assistance to
counseling centers, group homes and shelters providing medical and legal
assistance, counseling and occupational training to victims. (See: U.S. State
Department 2009 Trafficking in Persons Report, 177-178, 2009)

Promising Practice: In its 2006 report to the CEDAW Committee, Serbia noted that
it had set up a “Safe Home for Victims of Human Trade” in February 2002. The
shelter was providing accommodations to women and under-aged victims of
trafficking. As of the date of its report, the shelter had assisted 88 foreign nationals
and 8 citizens. (See: Initial Report of Serbia, Committee on the Elimination of
Discrimination Against Women, 30, paragraph 158, 2006)
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Crime victim rights

Sex trafficking laws must either reference existing crime victim rights provisions
in other national or local laws or establish an independent provision defining the
rights of a trafficking victim. At a minimum, those rights should include those
enumerated in the “Bill of Rights for Victims of Trafficking”:

The right to safety
The right to privacy
The right to information
The right to legal representation
The right to be heard in court
The right to compensation for damages
The right to medical assistance
The right to social assistance
The right to seek residence
o The right to return
(See: The Protection Project of Johns Hopkins University School for Advanced
International Studies (SAIS))

O O O O O O O 0 O

Module 11 of the UNODC Anti-Human Trafficking Manual for Criminal Justice
Practitioners provides practical suggestions for how practitioners can support
victim rights and needs throughout the process recognizing that facilitating
victims’ recovery enables them to participate more effectively in the criminal
justice process. See: Guidelines for the use of interpreters are available in
Module 10 of the UNODC Anti-Human Trafficking Manual for Criminal Justice
Practitioners, Module 11, 2009.

Crime victim rights are explicitly recognized and crime victims are defined in the
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power. In 2002, the expert group convened by the United Nations Division for
the Advancement of Women and the United Nations Office on Drugs and Crime
to discuss the trafficking of women and girls, noted that:

The UN Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power, a person may be considered a victim, regardless of
whether the perpetrator is identified, apprehended, prosecuted or
convicted and regardless of the familial relationship between the
perpetrator and the victim. This definition implies that the protection of the
rights of the trafficked person should be ensured because she/he is a
victim, not only when she/he acts as a witness or when the testimony
leads to the arrest and conviction of the offenders.

(See: Declaration of Basic Principles of Justice for Victims of Crime and Abuse,
United Nations General Assembly Resolution, 29 November 1985)

A provision regarding the right to be heard in court should include the
“opportunity to present his or her views, needs, interests and concerns for
consideration at appropriate states of any judicial or administrative proceedings
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related to the offence, either directly or through his or her representative, without
prejudice to the rights of the defence.” (See: UNODC Model Law Against Trafficking
in Persons, Art. 24)

A provision regarding the right to privacy should include mandates for
processing, storage and use of information about trafficking victims; the
exchange of such information related to criminal investigations of suspected
traffickers; the confidentiality of information shared between a victim and a
professional; the gathering of such information from trafficking victims away from
the public and media; the complete confidentiality of medical information
gathered for the criminal case; and the non-disclosure of a trafficking victim’s
name, address or other identifying information, including photographs. (See:
UNODC Model Law Against Trafficking in Persons, Art.25)

A provision regarding the right to compensation for damages should include both
restitution and compensation. Trafficking victims should be entitled to such
compensation regardless of immigration status. If a government official
committed the offence under actual or apparent State authority, the court may
order the State to pay compensation to the victim. Restitution should include the
“return of property or payment for the harm or loss suffered, reimbursement of
expenses incurred as a result of the victimization, the provision of services and
the restoration of rights.” (See: UNODC Model Law Against Trafficking in
Persons, Art. 28)

Compensation should be given priority over a fine. The goal of compensation
must be reparation and should include the costs of medical, physical,
psychological or psychiatric treatment; costs of physical and occupational
therapy or rehabilitation; costs of necessary transportation, temporary childcare,
temporary housing or movement of the victim to a place of temporary safe
residence; lost income and due wages; legal fees and other costs or expenses
incurred related to participation in the criminal investigation and prosecution
process; payment for non-material damages; and any other costs or losses
incurred as a result of being trafficked and reasonably assessed by the court. If a
government official committed the offence under actual or apparent State
authority, the court may order the State to pay compensation to the victim. (See:
UNODC Model Law Against Trafficking in Persons, Art. 28)

Romania enacted both an anti-trafficking law and a crime victim rights law.
Together these laws provide for many of the rights identified in the “Bill of Rights
for Victims of Trafficking.” (See: On Certain Measures to Ensure the Protection of
Victims of Crime, 2004; LAW 678/2001 On Preventing and Combating Trafficking
in_Human Beings amended and supplemented by GEO no. 143/2002, Law
39/2003, GEO no. 79/2005)
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Crime victim-witness protection

Sex trafficking laws should not only ensure that trafficking victims are granted
rights, but are also affirmatively granted protection from harm or the threat of
harm during proceedings against their traffickers. Other witnesses, family
members of and persons close to trafficking victims must also be protected from
retaliation and intimidation. These protections should be in place before, during
and after the legal proceedings.

Those responsible for victim and witness protection should consult Module 12 of
the UNODC Anti-Human Trafficking Manual for Criminal Justice Practitioners,
which describes appropriate protection measures to be taken by first responders,
investigators, and the judicial system in human trafficking cases. (See: UNODC
Anti-Human Trafficking Manual for Criminal Justice Practitioners, 2009)

Before interviewing trafficking victims and potential withesses, law enforcement
and first responders should also consult Modules 8 (adults), 9 (children), and 10
(use of interpreters) UNODC Anti-Human Trafficking Manual for Criminal Justice
Practitioners, which provide suggestions for how to interview trafficking victims,
including interview checklists. (See: UNODC Anti-Human Trafficking Manual for
Criminal Justice Practitioners, Modules 8-10, 2009)

Victims and witnesses should not be deported to their home country if they are
likely to be harmed or threatened there. Governments must ensure safe return or
relocation to a third country if the former is not possible. (See: Annotated Guide to
the Complete UN Trafficking Protocol, Global Rights, Art. 24, 2002; UN Trafficking
Protocol, Arts. 6 & 7; UNODC Model Law Against Trafficking in Persons, Arts. 21-23)

Sex trafficking laws must ensure the safety of all witnesses, including when
testimony is given. Drafters should review evidentiary rules to assess whether
testimony may be given through the use of communications technology to protect
victims from being re-traumatized and witnesses from retaliation. In some
countries, such audio- or video-taped testimony is already allowed in cases of
child sexual abuse. In such countries, those standards should be applied to
children who are trafficked for the purposes of sexual exploitation.

Promising Practices: In Belgium, the rules of criminal procedure allow for the
audiovisual recording of the interview of the minor who consents to the recording by a
specifically trained police officer as long as the minor is 12 years or older. (See:
Monitoring State Progress to Protect Children and Young People from Trafficking for

Sexual Purposes report by ECPAT International, 36, 2010) In Canada, the

government has provided for the use of closed circuit television testimony to allow
victims to provide testimony in a more victim-sensitive manner. (See: U.S. State
Department 2009 Trafficking in Persons Report, 100, 2009)

Finally, drafters should consider including provisions in the law to permit
relocation of witnesses and victims. (See: Annotated Guide to the Complete UN
Trafficking Protocol, Global Rights, Art. 24, 2002)
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Civil remedies for trafficking victims

Drafters should include provisions for restitution, asset forfeiture, civil liability or
causes of action for sex trafficking, a crime victims’ rehabilitation fund, orders for
protection or harassment restraining orders, protections for privacy, and a victim-
advocate caseworker privilege.

Drafters should review Module 13 of the UNODC Anti-Human Trafficking Manual
for _Criminal Justice Practitioners, which explains the different forms of
compensation for victims: through the assets of offenders (civil liability) or
through state-funded compensation schemes. (See: UNODC Anti-Human
Trafficking Manual for Criminal Justice Practitioners, Module 13, 2009)

Note: While restitution, asset forfeiture and crime victims’ rehabilitation funds are
typically part of the criminal law scheme addressing sex trafficking, they are
included here because they should be reviewed with provisions such as civil
liability claims and other means of compensating victims for harm.

Restitution

Drafters should include a provision for restitution to trafficking victims where none
is already included in the criminal code or other laws. Restitution should be one
of the many criminal sanctions imposed upon the trafficker upon conviction.
Judges should give priority to restitution over fines. Restitution should include:

o Return of property;
o Payment for the harm or loss suffered;

o Reimbursement for expenses incurred as a result of the victimization,
provision of services and restoration of rights, including:

= Costs of medical, physical, psychological or psychiatric treatment;

= Costs of physical and occupational therapy or rehabilitation;

= Costs of necessary transportation, temporary childcare, temporary
housing or the movement of the victim to a safe residence,;

= Lost income and due wages according to national law and regulation
regarding wages;

= Legal fees and other costs or expenses incurred, including costs

incurred related to the participation of the victim in the criminal
investigation and prosecution process;

= Payment for non-material damages, resulting from moral, physical or
psychological injury, emotional distress, pain and suffering suffered by
the victim as a result of the crime committed against him or her;

» In the case of an offence resulting in death, or bodily injury that results
in death, the costs and expenses of necessary funeral and related
services; and

= Any other costs or losses incurred by the victim as a direct result of
being trafficked and reasonably assessed by the court.
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(See: UNODC Model Law Against Trafficking in Persons, Art. 28, 2009; Polaris Project
Model Comprehensive State Legislation to Combat Trafficking in Persons, 1.8, 2006;
Model Provisions for State Anti-Trafficking Laws, Center for Women and Public Policy,
Mandatory Restitution to Victims Proposed Language, 4, 2005; State Model Law on
Protection for Victims of Human Trafficking, Division C, 2005)

e Drafters may also consult language in the State Model Law on Protection for
Victims of Human Trafficking, Division C related to the procedure for an order of
restitution and enforcement of the restitution order.

e When a trafficking victim cannot be fully compensated by a convicted offender,
the government should make funds available though a crime victim’s restoration
fund.

Crime victim’s restoration fund

e Drafters should include a provision for a crime victim’s restoration fund where
none is already included in the criminal code or other laws. Funds should be
administered according to existing regulations. Where regulations are not in
place, drafters should consult Article 29 of the UNODC Model Law Against
Trafficking in Persons.

e Key regulations include how victims may apply for restoration funds, the basis for
calculation of payments, the circumstances under which compensation may be
paid, and the process for appealing a decision. Victims should be eligible for
compensation regardless of whether the offender is identified, arrested or
convicted. A victim’s immigration status, return to his/her home country or the
absence of the victim from the jurisdiction shall not prevent payment of
compensation from the crime victim’s restoration fund.

(See: UNODC Model Law Against Trafficking in Persons, Art. 29, 2009; Polaris
ProjectModel Comprehensive State Legislation to Combat Trafficking in Persons,
3.5, 2006; Model Provisions for State Anti-Trafficking Laws, Center for Women and
Public Policy, Providing Eligibility for Benefits under the State Crime Victims Fund
Proposed Language, 9, 2005; State Model Law on Protection for Victims of Human
Trafficking, Division D, Section 10, 2005)

e Ghana’s Human Trafficking Act of 2005 contains provisions providing for the
establishment of a “Human Trafficking Fund,” and also sets out the objectives of,
management of, payment from, and accounting for the fund.

Establishment of Fund
20. There is established by this Act a Human Trafficking Fund.

Sources of money for the fund
21. The moneys for the Fund include
(a) voluntary contributions to the Fund from individuals, Organisations and
the private sector,

(b) the amount of money that Parliament may approve for payment into the
Fund,
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(c) grants from bilateral and multilateral sources,

(d) proceeds from the confiscation of property connected with trafficking,
and

(e) money from any other source approved by the Minister responsible for
Finance.
Objective of the Fund
22. The moneys of the Fund shall be applied as follows:
(a) towards the basic material support of victims of trafficking;
(b) for the skills training of victims of trafficking;
(c) for tracing the families of victims of trafficking;

(d) for any matter connected with the rescue, rehabilitation and reintegration
of victims of trafficking in their best interest;

(e) towards the construction of reception shelters for trafficked persons in
the districts; and

() for training and capacity building to persons connected with rescue,
rehabilitation and reintegration.

Management of the Fund
23. (1) The Fund shall be managed by the Ministry.

(2) Moneys for the Fund shall be paid into a bank account opened for the
purpose by the Ministry with the approval of the Minister for Finance.

Payment from the Fund

24. (1) Moneys issued from the Fund shall be by cheque signed by the
accountant of the Ministry and any two of the following:

(a) the Chief Director of the Ministry;

(b) the secretary of the Management Board established under section 28,
and

(c) one other member of the Management Board nominated by the
members

of the Management Board.
(2) The Management Board shall develop guidelines for disbursements from the
Fund.

Accounts and audit

25. (1) The Ministry shall keep books of account of the Fund and proper records in
relation to them, in the form approved by the Auditor-General.

(2) The Ministry shall submit the accounts of the Fund to the Auditor- General for
audit within three months after the end of the financial year.

(3) The Auditor-General shall, not later than three months after the receipt of the
accounts, audit the accounts and forward a copy of the audit report to the Minister.

(See: Human Trafficking Act of Ghana, 2005.)
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Asset forfeiture

Drafters should ensure that trafficker’s assets, including overseas assets, may be
forfeited and the proceeds from the sale of these assets be directed toward the
trafficking victim’s rehabilitation. (See: UNODC Model Law Against Trafficking in
Persons, Art. 29, 2009) Drafters should clarify that both tangible property and
cash may be forfeited and re-directed toward victim rehabilitation funds. Seized
assets should be used first in paying restitution to victims and secondly in paying
damages awarded to a victim in a civil action.

(See: UNODC Model Law Against Trafficking in Persons, Art. 29, 2009; Polaris
Project Model Comprehensive State Legislation to Combat Trafficking in
Persons, 1.9, 2006; Model Provisions for State Anti-Trafficking Laws, Center for
Women and Public Policy, Asset Forfeiture, 4, 2005; State Model Law on
Protection for Victims of Human Trafficking, Division B, Section 10, 2005)

The Belgian Law related to trafficking in human beings allows for forfeiture of the
assets of sex traffickers consistent with forfeiture provisions in its criminal code.
The Belgian law states “The special confiscation provided for in Article 32(1) of
the Criminal Code may be applied even where ownership of the objects in
question does not lie with the convicted person.” (See: Belgian Law containing
provisions to combat trafficking in human beings and child pornography, Chapter
1, Art. 1 amending Art. 77bis 81, 1995)

The Israeli “Prohibition of Trafficking in Persons” law also contains a forfeiture
provision:
377D. Forfeiture
(a) In this section and in section 377E —
"Combating Criminal Organizations Law" means the Combating Criminal
Organizations Law, 5763 — 20032,

"victim of an offense" means a person who is directly injured by an offense and
a family member of a person who died as a result of the offense;

"offense” means the offense of holding under conditions of slavery according to
section 375A and the offense of trafficking in persons according to section
377A;

"property" and "property related to an offense" have the same meaning as in
the Combating Criminal Organizations Law.

(b) The provisions of sections 5 to 33 of the Combating Criminal Organizations
Law, except for sections 8, 14(2) and 31 of the said law, shall apply to the forfeiture
of property related to an offense, as the case may be and mutatis mutandis.

(c) Subject to the provisions of subsection (b), property that is subject to forfeiture
according to the provisions of this part and also according to the provisions of the
Combating Criminal Organizations Law or the Prohibition of Money Laundering
Law, 5760 — 2000, shall be forfeited according to the provisions of this Law,
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unless there are special reasons justifying that the forfeiture of the property not
be carried out according to the provisions of this part.

(d) The Minister of Justice, with the approval of the Constitution, Law and Justice
Committee of the Knesset, shall promulgate in regulations provisions regarding
procedural rules in the matter of an application for a forfeiture order in a criminal
or civil proceeding, proceedings for the hearing of objections to the forfeiture,
application for steps to safeguard property, temporary relief, rehearing, appeal,
and also provisions on the ways to effectuate the forfeiture, administer the assets
and give notice to persons claiming right in the property.

(See: Israel Prohibition of Trafficking in Persons Law, 2006; available in English)

Civil liability

Drafters should create a right for trafficking victims or their legal guardian, family
member or representative to sue their traffickers for damages as a result of being
trafficked. (See: UNODC Model Law Against Trafficking in Persons, Art. 27, 2009) The
civil right of action should include:

Actual, punitive and compensatory damages, or any combination of those;
Injunctive relief and other appropriate relief;
Attorney’s fees and costs;

A statute of limitations that does not start until a minor reaches the age of
majority or a ten year statute of limitations for an adult victim, and the statute of
limitations should be suspended when:

o A trafficking victim becomes disabled;

o A trafficking victim could not have reasonably discovered the right due to the
circumstances of the trafficking situation;

A provision stating that the defendant may not assert a defense of the running of
the statute of limitations when the expiration is due to conduct by the defendant;

A provision stating that the victim’s immigration status, return to his/her home
country or the absence of the victim from the jurisdiction shall not prevent relief
under the civil right of action; and

A provision stating that the civil action shall be stayed during the pendency of any
criminal action arising from the same occurrence in which the claimant is a
victim.

(See: UNODC Model Law Against Trafficking in Persons, Art. 27, 2009; Polaris Project
Model Comprehensive State Legislation to Combat Trafficking in Persons, 3.1, 2006;

Model Provisions for State Anti-Trafficking Laws, Center for Women and Public Policy,

Providing for Private Right of Action Proposed Language, 9, 2005; State Model Law on
Protection for Victims of Human Trafficking, Division C, Section 6, 2005)
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The State of California in the United States has enacted a civil liability law which has been
successfully used to secure damage awards for the harm suffered at the hands of sex
traffickers.

California Civil Code: Civil Action

52.5. (a) A victim of human trafficking, as defined in Section 236.1 of the Penal Code, may
bring a civil action for actual damages, compensatory damages, punitive damages, injunctive
relief, any combination of those, or any other appropriate relief. A prevailing plaintiff may also
be awarded attorney's fees and costs.

(b) In addition to the remedies specified herein, in any action under subdivision (a), the
plaintiff may be awarded up to three times his or her actual damages or ten thousand
dollars ($10,000), whichever is greater. In addition, punitive damages may also be awarded
upon proof of the defendant's malice, oppression, fraud, or duress in committing the act of
human trafficking.

(c) An action brought pursuant to this section shall be commenced within five years of the
date on which the trafficking victim was freed from the trafficking situation, or if the victim
was a minor when the act of human trafficking against the victim occurred, within eight
years after the date the plaintiff attains the age of majority.

(d) If a person entitled to sue is under a disability at the time the cause of action accrues,
so that it is impossible or impracticable for him or her to bring an action, then the time of the
disability is not part of the time limited for the commencement of the action. Disability will
toll the running of the statute of limitation for this action.

(1) Disability includes being a minor, insanity, imprisonment, or other incapacity or
incompetence.

(2) The statute of limitations shall not run against an incompetent or minor plaintiff
simply because a guardian ad litem has been appointed. A guardian ad litem's failure to
bring a plaintiff's action within the applicable limitation period will not prejudice the
plaintiff's right to do so after his or her disability ceases.

(3) A defendant is estopped to assert a defense of the statute of limitations when the
expiration of the statute is due to conduct by the defendant inducing the plaintiff to
delay the filing of the action, or due to threats made by the defendant causing duress
upon the plaintiff.

(4) The suspension of the statute of limitations due to disability, lack of knowledge, or
estoppel applies to all other related claims arising out of the trafficking situation.

(5) The running of the statute of limitations is postponed during the pendency of any
criminal proceedings against the victim.

(e) The running of the statute of limitations may be suspended where a person entitled to
sue could not have reasonably discovered the cause of action due to circumstances
resulting from the trafficking situation, such as psychological trauma, cultural and linguistic
isolation, and the inability to access services.

(f) A prevailing plaintiff may also be awarded reasonable attorney's fees and litigation costs
including, but not limited to, expert witness fees and expenses as part of the costs.

(g) Any restitution paid by the defendant to the victim shall be credited against any
judgment, award, or settlement obtained pursuant to this section. Any judgment, award, or
settlement obtained pursuant to an action under this section shall be subject to the
provisions of Section 13963 of the Government Code.
(h) Any civil action filed under this section shall be stayed during the pendency of any
criminal action arising out of the same occurrence in which the claimant is the victim. As
used in this section, a "criminal action" includes investigation and prosecution, and is pending
until a final adjudication in the trial court, or dismissal. (See: California Civil Code, Section
52.5, 2009)
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Ensuring privacy and identity of victims

Drafters should ensure that special provisions for the protection of trafficking victim’s
privacy and identity are included in the law. Such protections should include:

e The processing, storage and use of personal data exclusively for the purposes
for which they were compiled according to existing laws and regulations;

e Protocols for the sharing of information between agencies involved in the victim
identification and assistance with full respect for the protection of privacy of the
victim;

e The confidentiality of information exchanged between a victim and professional
providing medical, psychological, legal or other assistance services shall be

confidential and shall not be exchanged with third persons without the consent of
the victim;

e Interviews with the victim during court proceedings should be conducted with
respect for the victim’s privacy and away from the public and media;

e The confidentiality of the results of medical examinations of the victim and their
use only for criminal investigation and prosecution; and

e The prohibition against public disclosure or publication of the victim’s name,
address, or other identifying information including photographs.

(See: UNODC Model Law Against Trafficking in Persons, Art. 25, 2009; Polaris Project
Model Comprehensive State Legislation to Combat Trafficking in Persons, 3.6, 2006;
State Model Law on Protection for Victims of Human Trafficking, Division D, Section 4,
2005)

Orders for protection, harassment restraining orders and other court orders

See Domestic Violence and Sexual Assault sections of this Knowledge Module.
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Immigration provisions

Drafters should ensure that the sex trafficking law contains immigration relief for
trafficking victims without legal status in the destination country. The forms should
include, but not be limited to: A recovery and reflection period; protection from summary
deportation, eligibility for temporary and permanent legal status; eligibility for refugee
status if the trafficking victim meets the grounds of the Refugee Convention; a right to
safe return, and resettlement or repatriation; and a prohibition against causing
statelessness of any trafficking victim.

CASE STUDY: As of July 1, 2009 Australia enacted changes to its “People
Trafficking Visa Framework.” Non-governmental organizations urged such changes
following a 2008 National Round Table on People Trafficking. The changes included:

e De-linking victim support from visas, which allows any valid visa holder to
access support rather than needing to apply for a specific trafficking visa to
access support.

e Extension of a temporary visa to all suspected trafficking victims who hold a
valid visa for up to 45 days whether or not the individual is willing or able to
assist with the investigation and prosecution of the trafficker. Undocumented
individuals may be granted a Bridging F visa for up to 45 days.

e Extension of support for an additional 45 days to trafficking victims who are
willing, but unable to participate in the criminal justice process. Suspected
trafficking victims who do not hold valid visas may be granted a second
Bridging F visa for up to 45 days.

e Formalized assistance in the form of a 20 day transition period for those
victims leaving the program.

e Discontinuing the temporary witness protection visa for trafficking victims in
favor of a permanent witness protection visa for trafficking victims and their
immediate family members.

e Lowering the requirement for a ftrafficking victim to make a “significant
contribution” to making a “contribution” in order to be issued a Witness
Protection Certificate and be eligible for a Witness Protection visa.

e Inviting trafficking victims and their immediate family members to apply for
Witness Protection visas earlier in the criminal justice process rather than after
prosecution ended.

(See: Australian Government Anti-Trafficking Strateqy Fact Sheet, June 2009;
Australia: Government changes puts rights of trafficked people first, Asia Pacific
Forum, 17 June 2009; Annual Report of the Australian Human Rights Commission,
Section 10.2.17, 2008-2009)
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Protection from summary deportation & eligibility for temporary and permanent
legal status

Drafters should include a provision in the law declaring that trafficking victims are
to be protected from “summary deportation or return where there are reasonable
grounds to conclude that such deportation or return would represent a significant
security risk to the trafficked person and/or her/his family.” Trafficking victims who
are present in a destination country as a direct consequence of their situation as
a trafficked person should not be deported. (See: Recommended Principles and
Guidelines on Human Rights and Human Trafficking, Guideline 4(6), 2002)

“No victim of trafficking [should be] removed from the host country if there is a
reasonable likelihood that she will be re-trafficked or subjected to other forms of
serious harm, irrespective of whether she decides to cooperate in a prosecution.”
(See: Report of the Working Group on Contemporary Forms of Slavery,
E/CN.4/Sub.2/2004/36, 20 July 2004, Section VIl Recommendations adopted at
the 29™ session, p. 16, paragraph 29)

A related issue is whether local law enforcement must report undocumented
individuals to federal immigration officials responsible for deportation. The State
Model Law on Protection for Victims of Human Trafficking recommends that sex
trafficking laws contain a non-referral provision. (See: State Model Law on
Protection for Victims of Human Trafficking, Division E, Section 2, 2005)
Research demonstrates that sex traffickers often use the threat of deportation as
a means of control over the trafficking victim. If governments also have the power
to deport trafficking victims, the likelihood of trafficking victims to come forward
will diminish significantly.

Drafters should provide for temporary and permanent legal status. The law
should provide for temporary residency permits, with the option to renew, for the
established length of the reflection period during which time the victim need not
cooperate or participate in the criminal investigation of her sex trafficker. The
temporary residence permit should provide the victim with assistance, benefits,
services and protection. Where the trafficking victim is a child, the temporary or
permanent residency permit should be issued if it is in “the best interest of the
child.” The trafficking victim should not be denied a temporary or permanent
residency permit because she no longer has her passport or other identity
documents.

(See: UNODC Model Law Against Trafficking in Persons, Art. 31, 2009; State Model
Law on Protection for Victims of Human Trafficking, Division E, Section 1, 2005;

Recommended Principles and Guidelines on Human Rights and Human Trafficking,

Principle 9 and Guideline 4(6), 2002)
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Eligibility for refugee status where the trafficked person has a well-founded fear
of persecution linked to one of the Refugee Convention’s grounds

Drafters should include a provision which allows the victim and her accompanying
dependents to apply for refugee status or permanent residence status on humanitarian
grounds. (See: UNODC Model Law Against Trafficking in Persons, Art. 31, 2009;
Recommended Principles and Guidelines on Human Rights and Human Trafficking,
Principle 9 and Guideline 2(7), 2002; UNHCR Guidelines on International Protection:
The application of Article 1A(2) of the 1951 Convention and/or 1967 Protocol relating to
the Status of Refugees to victims of trafficking and persons at risk of being trafficked,
Section Il (paragraphs 12-18), 2006)

Ensuring the safe return, repatriation and/or resettlement of trafficked persons in
their home or third countries

e Drafter should include provisions on the return of trafficking victims to the country
of their nationality provided that the safety of the victim may be assured including
“‘no danger of retaliation or other harm the trafficked person could face upon
returning home, such as arrest for leaving the country or working in prostitution
abroad, when these are actions criminalized in the country of origin.” (See:
UNODC Model Law Against Trafficking in Persons, Art. 32, 2009)

e The mandate to ensure safe return is contained in both the Universal Declaration
of Human Rights and the International Covenant on Civil and Political Rights and
should be read in conjunction with the mandate against statelessness. If a
trafficking victim is not allowed safe return, the victim is effectively rendered
stateless and denied the protection of that country. (See: UNHCR Guidelines on
International Protection: The application of Article 1A(2) of the 1951 Convention
and/or 1967 Protocol relating to the Status of Refugees to victims of trafficking
and persons at risk of being trafficked, Section 111(43), 15, 2006)

Prohibiting actions that would cause statelessness

Drafters should include provisions specifying that a country must avoid actions that
would result in statelessness. This includes the obligation to avoid situations where
statelessness may arise by default or neglect, except where nationality was acquired
fraudulently. These principles are consistent with the 1954 Convention relating to the
Status of Stateless Persons and the 1961 Convention on the Reduction of
Statelessness. While trafficking victims are not per se stateless, they may have had
their identity documents seized by their traffickers making it more difficult to prove their
citizenship. (See: UNHCR Guidelines on _International Protection: The application of
Article 1A(2) of the 1951 Convention and/or 1967 Protocol relating to the Status of
Refugees to victims of trafficking and persons at risk of being trafficked, Section 111(41-
42), 15, 2006)
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Administrative and regulatory provisions

Drafters should ensure that the administrative and regulatory aspects of the sex
trafficking law are addressed through provisions addressing training, public awareness,
task forces, data collection, the duties of law enforcement, prosecutors, judges, service
providers and advocates; and the appropriation of funds to implement such provisions.

National Action Plans

National action plans are one component of a comprehensive national anti-
trafficking program which should include: (1) a national action plan; (2) a national
rapporteur; and (3) a national referral mechanism. A national referral mechanism
iIs a coordinated strategic partnership between government and non-
governmental organizations that links trafficking victims with services and
ensures that their rights are protected. (See: Efforts to Combat Trafficking in
Human Beings in the OSCE Area: Co-ordination and Reporting Mechanisms, 2008;
National Referral Mechanisms: Joining Efforts to Protect the Rights of Trafficked
Persons, A Practical Handbook, 2004. Additional detailed Guidelines for the
Development and Implementation of a Comprehensive National Anti-Trafficking
Response are available from the International Centre for Migration Policy

Development)

Many countries have created national action plans to outline the intended
approach to anti-trafficking activities. These plans typically address prevention of
human trafficking, protection of trafficking victims and prosecution of human
traffickers. National action plans may be viewed as an expression of a country’s
commitment to undertake obligations under international, regional and national
law. The action plan may set out goals, objectives and deadlines for activities
related to prevention, protection and prosecution. (See: China National Plan of
Action on Combating Trafficking in Women and Children (2008-2012), 2009;
Republic of Moldova National Plan to Prevent and Combat Trafficking in Human
Beings, 2005; United Kingdom Action Plan on Tackling Human Trafficking, 2007)

A United Nations treaty body or a regional human rights treaty body may review
a country’s progress in taking appropriate measures to address human trafficking
against its own national action plan. The Committee on the Elimination of
Discrimination against Women reviews a country’s compliance with international
human rights obligations related to human trafficking and makes
recommendations. When the Committee reviewed the sixth periodic report of
Brazil in 2007, it noted that Brazil did not yet have a national action plan on
trafficking in persons and recommended that one be elaborated. (Concluding
Comments of the Committee on the Elimination of Discrimination against
Women: Brazil, 2007) The Committee commended the Republic of Moldova for
adopting a national action plan, but expressed concern that the national plan be
adequately funded and its implementation not rely too heavily on non-
governmental organizations. (Concluding Comments of the Committee on the
Elimination of Discrimination against Women: Republic of Moldova, 2006)
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The Special Rapporteur on trafficking in persons, especially women and children
will also document whether a country has a national action plan when conducting
a country visit and report assessing compliance with international human rights
standards related to human trafficking. (See: Report of the Special Rapporteur on
trafficking in persons, especially women and children: Mission to Bahrain, Oman
and Qatar, paragraph 31, 2007)

Training

Drafters should ensure that the sex trafficking law contains provisions related to
the creation of training programs for law enforcement, prosecutors, judges, child
protection officials, immigration and other relevant officials. Training may either
be mandatory or not, keeping in mind that unfunded mandates may prove to be
more problematic than effective. Training should focus on:

o Relevant international, national and local laws on sex trafficking;

o Methods used in preventing such trafficking;

o Prosecuting the traffickers; and

o Protecting the rights of the victims, including protecting the victims from the

traffickers.

The training should incorporate a human rights perspective and be sensitive to
issues of culture, language, gender, race, national origin, and age. Training
should encourage cooperation with non-governmental organizations, other
relevant organizations and other elements of civil society and be carried out by a
coalition of such organizations where possible. Training should emphasize a
victim-centered approach, treating trafficking victims as the crime victims they are
rather than as criminals. (See: Annotated Guide to the Complete UN Trafficking
Protocol, International Human Rights Law Group, Art. 10, 2002; Polaris Project
Model Comprehensive State Legislation to Combat Trafficking in Persons, 2.3,
2006; Model Provisions for State Anti-Trafficking Laws, Center for Women and
Public Policy, Implementation and Enforcement: Mandatory Training for Law
Enforcement Personnel Proposed Language, 5, 2005; State Model Law on
Protection for Victims of Human Trafficking, Division F, Section 1, 2005)

The Moldovan Law on Preventing and Combating Trafficking in Human Beings
(2005) contains a provision for training law enforcement and other professionals
tasked with preventing and combating human trafficking.

Article 14. Vocational Training and Education of Personnel

(1) The state shall guarantee vocational training and education of employees in
law enforcement authorities, migration bodies, and other authorities in the field of
preventing and combating trafficking in human beings.

(2) Such vocational training and education of personnel shall be based on the
methods of preventing and combating trafficking in human beings, the most
advanced techniques for conducting criminal investigation in cases of trafficking
in human beings, including trafficking in children, the observance of the rights
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and interests of victims of trafficking and on the most advanced forms of their
protection.

(3) The vocational training and education of personnel shall comprise methods
and forms of collaboration of public administration authorities with
representations of international and regional organizations in the Republic of
Moldova, non-governmental organizations, other institutions and representatives
of civil society, as well as methods and forms of cooperation and collaboration of
public administration authorities, organizations and institutions of the Republic of
Moldova with interested authorities, organizations and institutions of other states
and with international and regional organizations.

(See: Moldovan Law on Preventing and Combating Trafficking in Human Beings,
2005)

Building public awareness to prevent sex trafficking and sexual exploitation

Drafters should create provisions to address the need for public awareness that
sex trafficking and prostitution are forms of violence against women and girls.
When women and girls are trafficked or prostituted, their human rights are
violated. Drafters should also create provisions to address the need for general
public awareness about the risks of victimization, the dynamics of sex trafficking,
including the demand for the sale of women and girls for sex, methods for
reporting suspected recruitment activities, and information on hotlines and
services.
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Promising Practice: According to the International Center for Criminal Law Reform
and Criminal Justice Policy, the Division for Gender Equality in the Ministry of
Integration and Gender Equality in the Swedish Government educates
parliamentarians, government representatives, journalists, non-governmental
organizations, and students about trafficking in human beings. This division also
educates teachers and students in high schools by screening anti-trafficking films.
The educational materials address issues of human trafficking, violence against
women and girls, pornography, and prostitution. The Minister of Integration and
Gender Equality of Sweden published a report in 2009 highlighting the government
efforts taken “Against Prostitution and Human Trafficking for Sexual Purposes.” The
report details progress toward the 2008 national action plan priority areas, including
preventive work. The Swedish government outlines ten measures being taken to
strengthen preventive work, which include:

e Evaluation and enhancement of measures directed at purchasers of sexual
services

Evaluation and enhancement of efforts on behalf of people in prostitution
Greater focus on preventive work among young people

Training for staff working with young people

Methodological material for activities targeting young people

Measures on behalf of women in penal care

Further training for staff in compulsory and upper secondary schools

Ethical guidelines in public administration

Support for the activities of NGOs

(See: Against Prostitution and Human Trafficking for Sexual Purposes, 2009; Action
Plan Against Prostitution and Human Trafficking for Sexual Purposes, 2008)

e The Polaris Project Model Comprehensive State Legislation to Combat
Trafficking in Persons recommends that the following components be included in
public awareness programs:

(1) Information about the risks of becoming a victim, including information about
common recruitment techniques, use of debt bondage, and other coercive
tactics, risk of maltreatment, rape, exposure to HIV/AIDS and other sexually
transmitted diseases, and psychological harm related to victimization in
trafficking cases;

(2) Information about the risks of engaging in commercial sex and possible
punishment; and

(3) Information about victims’ rights;
(4) Methods for reporting suspected recruitment activities; and
(5) Information on hotlines and available victims’ services.
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Article 34 of the UNODC Model Law Against Trafficking in Persons suggests that
awareness should be raised about the following aspects of the demand:

o Products and services that are produced by exploitative and forced
labour; to regulate, register and license private recruitment agencies;

o Sensitizing employers

= Not to engage victims of trafficking or forced labour in their supply
chain, whether through subcontracting or directly in their production;

* To enforce labour standards through labour inspections and other
relevant means;

= To support the organization of workers;
= To increase the protection of the rights of migrant workers; and/or

= To criminalize the use of services of victims of trafficking or forced
labour.

(See: UNODC Model Law Against Trafficking in Persons, Art. 34, 2009;
See also Polaris Project Model Comprehensive State Legislation to
Combat Trafficking in Persons, 2.4, 2006 and 2010 European Parliament
Resolution on Preventing Trafficking in Human Beings)

The 2005 Council of Europe Convention on Action against Trafficking in Human
Beings specifically enumerates measures to discourage demand:

To discourage the demand that fosters all forms of exploitation of persons,
especially women and children, that leads to trafficking, each Party shall adopt or
strengthen legislative, administrative, educational, social, cultural or other
measures including:

a. research on best practices, methods and strategies;

b. raising awareness of the responsibility and important role of media and
civil society in identifying the demand as one of the root causes of
trafficking in human beings;

c. target information campaigns involving, as appropriate, inter alia, public
authorities and policy makers;

d. preventive measures, including educational programmes for boys and
girls during their schooling, which stress the unacceptable nature of
discrimination based on sex, and its disastrous consequences, the
importance of gender equality and the dignity and integrity of every human
being.

(See: 2005 Council of Europe Convention on Action against Trafficking in Human
Beings,Section 6)
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¢ The Colombian Human Trafficking Law contains a provision addressing the issue
of demand related to the prevention of human trafficking. Article 5 provides that
“The Colombian State, through the National Government of its judicial and police,
and national and territorial authorities, bring forward measures and campaigns
and programs to prevent trafficking in persons, grounded in the protection of
Human Rights, which take into account that demand is one of its root causes;
consider the factors that increase the vulnerability to trafficking, including
inequality, poverty and discrimination in all its forms, and reflect the cultural and
ethnic diversity of potential victims.” (See: Colombia Human Trafficking Law,
Article 5, 2005 (Spanish))

Promising Practices: In Madrid, Spain, the public is educated about the demand
through posters with the slogan “Because you pay, prostitution exists...Do not
contribute to the perpetuation of 21%' century slavery.” (See: U.S. State Department
2009 Trafficking in_Persons Report, 263, 2009) In Bulgaria, the organization
“‘Demetra” has taken on several educational projects beginning in 2005, which
includes: Educating Burgas schools about the prevention of human trafficking,
increasing the sensitivity of the general public about human trafficking of both adults
and children, and educational programs for at risk children. (For more information,
contact Demetra at demetra@unacs.bq)

CASE STUDY: A film called Affected for Life has been produced by the UNODC's
Anti-Human Trafficking and Migrant Smuggling Unit together with Danish Doc
Production. The film debuted at the European Union Ministerial Conference "Towards
Global EU Action Against Human Trafficking" in October 2009 and will be used in the
United Kingdom by the UK Human Trafficking Centre (UKHTC) as a part of its Blue
Blindfold campaign.

The video is available in both full-length and abbreviated versions in English, with
forthcoming versions in Arabic, French, Russian and Spanish. A 23 minute version of
the film targets prosecutors, judges and criminal justice system professionals. The
shorter 13 minute version of the film is aimed at raising awareness of what human
trafficking is and how it is defined. To watch the short 13 minute version of the film,
click here. To watch the long 23 minute version of the film, click here. (See: UNODC
Anti-Human Trafficking Training Film, 2010)

e Human rights practitioners suggest additional research on strategies to reduce
the demand is needed because prevention efforts that focus on education,
communication, and information alone have not led to a significant decline in the
numbers of sex trafficking victims. An approach which shifts the focus to
countries where men consume the sexual services of trafficked women is
needed. (See: Trafficking in Human Beings and Sexual Exploitation: Preliminary
Research on the Reduction of Demand, Human Rights without Frontiers, 2010)
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Task forces and inter-agency cooperation

Drafters should incorporate provisions into the sex trafficking law to establish
national and local task forces dedicated to the four aspects of an effective
response: Protection, Prosecution, Prevention and Partnerships. The UNODC
Model Law Against Trafficking in Persons recommends that task forces should

be charged with the following activities:

o Establishing national and local inter-agency anti-trafficking task forces to be
comprised of government officials and non-governmental representatives,
including service providers;

o Coordinating the implementation of the law, including:

Developing protocols and guidelines,

Developing a national (or local) plan of action, including a
comprehensive set of measures for the prevention of trafficking,
identification of, assistance to and protection of victims, including
victims who are repatriated from another State to [name of State], the
prosecution of traffickers and the training of relevant State and non-
State agencies, as well as coordinate and monitor its implementation;

Develop, coordinate and monitor the implementation of a national
referral mechanism to ensure the proper identification of, referral of,
assistance to and protection of victims of trafficking in persons,
including child victims, and to ensure that they receive adequate
assistance while protecting their human rights;

Establish procedures to collect data and to promote research on the
scale and nature of both domestic and transnational trafficking in
persons and its forced labour and slavery-like outcomes, the factors
that further and maintain trafficking in persons and best practices for
the prevention of trafficking, for assistance to and protection of
victims and the prosecution of traffickers;

Facilitate inter-agency and multidisciplinary cooperation between the
various government agencies and between governmental and non-
governmental agencies, including labour inspectors and other labour
market actors;

Facilitate cooperation among countries of origin, transit and
destination, and among regions and states within the country;

Act as a focal point for national institutions and other State and non-
State actors, as well as international and local bodies and other
actors, engaged in the prevention of trafficking in persons, the
prosecution of traffickers and assistance to victims;

Analyze existing national and local laws for the adequacy and
effectiveness in addressing sex trafficking and recommend
amendments to improve their effectiveness; and
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= Ensure that anti-trafficking measures comply with existing human
rights norms and do not undermine or adversely affect the human
rights of the groups affected.

o The Task Force shall issue an annual report on the progress of its activities,
the number of victims assisted, including data on their age, sex and
nationality and the services and/or benefits they received under this Law,
the number of trafficking cases investigated and prosecuted, and the
number of traffickers convicted.

o All data collection shall respect the confidentiality of personal data of victims
and the protection of their privacy.

(See: UNODC Model Law Against Trafficking in Persons, Art. 35, 2009; Polaris
Project Model Comprehensive State Legislation to Combat Trafficking in
Persons, 2.1, 2006; Model Provisions for State Anti-Trafficking Laws, Center for
Women and Public Policy, Statewide Interagency Task Force, 10, 2005; State
Model Law on Protection for Victims of Human Trafficking, Division F, Section 2,
2005)

The Moldovan Law on Preventing and Combating Trafficking in Human Beings
(2005) contains provisions for a National Committee for Combating Trafficking in
Human Beings (Article 8) and its regulation (Regulation of the National
Committee to Combat Trafficking in Human Beings). (See: Moldovan Law on
Preventing and Combating Trafficking in Human Beings, Article 8 and page 54
(2005)) The Committee on the Elimination of Discrimination against Women
commended the Republic of Moldova both for adopting a national action plan and
for forming a national committee, however expressed concern that the national
plan be adequately funded and its implementation not rely too heavily on non-
governmental organizations. (See: Concluding Comments of the Committee on
the Elimination of Discrimination against Women: Republic of Moldova, 2006)

In Bulgaria, governmental and non-governmental representatives joined together
to create a National Referral Mechanism to provide protection and assistance to
trafficking victims. The NRM brought together the National Commission for
Combating Human Trafficking, La Strada International, the Matra Progrogramme
of the Dutch Government and the “Animus Association.” Through the NRM and
other mechanisms, the “Animus Association” assisted 1,914 survivors of
trafficking in 2008, and 2,629 in 2009. (See: Response to outreach letter by the
“‘Animus Association,” February 2010)
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Data collection

Drafters should incorporate provisions into the sex trafficking law to collect and
disseminate data on a regular basis. The Polaris Project Model Comprehensive State
Legislation to Combat Trafficking in Persons recommends that federal, state and local

governments:

In cooperation with other appropriate authorities, collect and periodically publish
statistical data on trafficking;

Elicit the cooperation and assistance of other government agencies, non-
governmental organizations, and other elements of civil society as appropriate to
assist in the data collection required under the law;

Make best efforts to collect information relevant to tracking progress on
trafficking, including but not limited to:

o

Numbers of investigations, arrests, prosecutions, and successful convictions
of traffickers and those committing trafficking-related crimes (pimping,
pandering, procuring, maintaining a brothel, child pornography, visa fraud,
document fraud, and other crimes related to trafficking);

The estimated number and demographic characteristics of persons
engaged in violations of the criminal provisions defined in subsection 1.2 of
this article as well as persons who purchase or receive commercial sex acts
or sexually-explicit performances, or labor or services, performed by victims
of trafficking in persons;

Statistics on the number of victims, including nationality, age, method of
recruitment, and city, state and country of origin;

Trafficking routes and patterns (states or countries of origin, transit states or
countries, and destination states or countries);

Methods of transportation (car, boat, plane, foot), if any transportation took
place; and

Social and economic factors that contribute to and foster the demand for all
forms of exploitation of persons that lead to trafficking.

(See: UNODC Model Law Against Trafficking in Persons, Art. 27, 2009; Polaris Project
Model Comprehensive State Legislation to Combat Trafficking in Persons, 2.2, 2006;

Model Provisions for State Anti-Trafficking Laws, Center for Women and Public Policy,

Mandating a Statewide Assessment Proposed Language, 12, 2005; State Model Law
on Protection for Victims of Human Trafficking, Division F, Section 4, 2005)
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Appropriations

Other

Drafters should consult with government attorneys experienced in drafting
legislation to determine how best to incorporate a request for appropriations to
fund anti-trafficking efforts into the law. The procedures for this request will vary
from country to county. At a minimum, funding should be appropriated to carry
out the purposes of the legislation: Protection, Prosecution, Prevention and
Partnerships. An example of model language is contained in the State Model
Law on Protection for Victims of Human Trafficking, Division G, 2005.

A number of countries have appropriated funds to anti-trafficking efforts. Sweden
dedicated $26 million to prevention, protection for victims, training, and screening
mechanisms. (See: U.S. State Department 2009 Trafficking in Persons Report,
270, 2009) The government of Spain funded its four-year national action plan in
the amount of $57 million. (See: U.S. State Department 2009 Trafficking in
Persons Report, 263, 2009)

related regulations

Drafters should review laws and regulations related to prostitution and the sex
industry, sex tourism, and the marriage broker industry at a minimum. The
existence of industries that revolve around the sale and purchase of human
beings either for purposes of prostitution, pornography, stripping, and other forms
of sexual exploitation assist sex traffickers in finding “markets” for the sale of
women and girls they exploit. As such, laws and regulations related to these
industries must be harmonized with sex trafficking laws. All forms of violence
against women and girls, from domestic violence to forced marriage, may serve
as “push” factors, which make them vulnerable to sexual exploitation and sex
trafficking.

The Center for Women and Public Policy published Model Provisions for State
Anti-Trafficking Laws, which contains proposed language for both sex tourism
industry regulation and marriage broker industry regulation. (See: Model
Provisions for State Anti-Trafficking Laws, Center for Women Policy Studies, 13-
17, 2005)

Promising Practices: Australia provides for strict penalties for those convicted of
child sex tourism-related offences. A conviction for sexually exploiting children under
16 years old carries a 17 year prison sentence. (See: U.S. State Department 2009
Trafficking in Persons Report, 68, 2009) Canadians who sexually exploit children

2009)

abroad may be sentenced to up to 14 years in prison. The Canadian government
published a brochure entitled “Bon Voyage, But...” to educate travelers about such
penalties. (See: U.S. State Department 2009 Trafficking in Persons Report, 100,

published in Spanish on a website. (See: U.S. State Department 2009 Trafficking in
Persons Report, 263, 2009)

Similarly, Spain warns travelers using the motto “There Are No Excuses”
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Resources for developing legislation on sex trafficking of women and girls

>

Ariadne Network and La Strada Moldova, Trafficking in Human Beings in South-
Eastern and Eastern Europe: Problems and Prospects; available in English.

Caribbean Community Secretariat, CARICOM Model Legislation on Domestic
Violence, 2006; available in English.

Carole Ageng'o, Harmful Traditional Practices in Europe: Judicial Interventions,
2009; available in English.

Center for Women Policy Studies, Model Provisions for State Anti-Trafficking
Laws, 2005; available in English.

Coalition Against Trafficking in Women, Good Practices: Targeting the Demand for
Prostitution and Trafficking, 2006; available in English.

Council of Europe Secretariats of the Directorate General of Legal Affairs and the
Directorate General of Human Rights, Criminal Law Reform on Trafficking in Human
Beings in South-Eastern Europe: Pilot project in Romania and Moldova, 2003;
available in English.

Danish Red Cross, Good Practices in Response to Trafficking in Human Beings:
Cooperation Between Civil Society and Law Enforcement in Europe, 2005; available

in English.

Dina Francesca Haynes, (Not) Found Chained to a Bed in a Brothel: Conceptual,
Legal, and Procedural Failures to Fulfill the Promise of the Trafficking Victims
Protection Act, 2007; available in English.

ECPAT International, Combating the Trafficking in Children for Sexual Purposes: A
Training Guide, 2006; available in English.

ECPAT International, Distilling Elements of Good Practice: The Action Programme
against Trafficking in Minors for Sexual Purposes, 2007; available in English.

ECPAT International, Extraterritorial Laws: Why They Are Not Really Working And
How They Can Be Strengthened, 2008; available in English; available in English.

ECPAT International, Monitoring State Progress to Protect Children & Young
People from Trafficking for Sexual Purposes, 2010; available in English.

ECPAT International, Strengthening Laws Addressing Child Sexual
Exploitation, 2008; available in English.
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» European Conference on Preventing and Combating Trafficking in Human Beings,
Brussels Declaration on Preventing and Combating Trafficking in Human Beings,
2002; available in English.

» European Council, Council Framework Decision on Combating Trafficking in Human
Beings, 2002; available in English.

» European Council, Proposal for a Comprehensive Plan to Combat lllegal
Immigration and Trafficking of Human Beings, 2002; available in English.

» Global Rights, Combating Human Trafficking in the Americas: A Guide to
International Advocacy, 2007, available in English.

» Global Rights, Promoting Women's Human Rights: A Resource Guide for Litigating
International Law in Domestic Courts, 2006; available in English.

» Global Rights, State Model Law on Protection for Victims of Human Trafficking,
2005; available in English.

» Inter-Parliamentary Union and United Nations Office on Drugs and Crime,
Combating Trafficking In Persons: A Handbook for Parliamentarians, 2009; available

in English.

> International Centre for Migration Policy Development, Guidelines for the
Development and Implementation of a Comprehensive National Anti-Trafficking
Response, 2006; available in English.

» International Helsinki Federation for Human Rights, A Form of Slavery: Trafficking in
Women in OSCE Member States, 2000; available in English.

» International Human Rights Law Group, Annotated Guide to the Complete UN
Trafficking Protocol, 2002; available in English.

» IOM/US State Department, Handbook on Performance Indicators for Counter-
Trafficking Projects, 2009; available in English.

» Johns Hopkins University School of Advanced International Studies, The
Protection Project, 1994; available in English.

» Moldova: Law on Preventing and Combating Violence in the Family, 2007; available
in English.

» Monica O'Connor and Grainne Healy, Links Between Prostitution and Sex
Trafficking: A Briefing Handbook, 2006; available in English.
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http://www.globalrights.org/site/DocServer/Combating_Human_Trafficking_in_the_Americas.pdf?docID=9143
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» Mohamed Mattar, United Nations Expert Group Meeting on Good Practices in
Legislation on Violence against Women, Legal Approaches to Trafficking as a Form
of Violence against Women, 2008; available in English.

» Morissanda Kouyaté, Harmful Traditional Practices Against Women And Legislation,
2009; available in English.

» National Advisory Council on Violence Against Women, Toolkit To End Violence
Against Women, 2001; available in English.
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in Human Beings in the OSCE Area: Co-ordination and Reporting Mechanisms,
2008; available in English.
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in Persons, 2006; available in English.

» Rowena V. Guanzon, Laws on Violence Against Women in the Phillipines, 2008;
available in English.

» Shelah S. Bloom, Violence Against Women and Girls: A Compendium of Monitoring
and Evaluation Indicators, 2008; available in English.

» UNICEF, The Elimination of All Forms of Discrimination and Violence against the
Girl Child: Situation Paper for the Pacific Islands Region, 2006; available in English.

» United Kingdom Home Office; Policing and Reducing Crime Unit, Stopping Traffic:
Exploring the Extent of, and Responses to, Trafficking in Women for Sexual
Exploitation in the UK, 2000; available in English.

» United Nations, The UN Secretary-General’s Database on Violence against Women,
2009; available in English.

» United Nations Division for the Advancement of Women, Good Practices in
Legislation on Violence Against Women, 2008; available in English.

> United Nations, Expert Group Meeting on Trafficking in Women and Girls,
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» United Nations Office of the High Commissioner on Human Rights, Recommended
Principles and Guidelines on Human Rights and Human Trafficking, 2002.
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» United States Department of State, Trafficking in Persons Report, 2009; available in
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» UNODC, Anti-Human Trafficking Manual for Criminal Justice Practitioners, 2009;

» UNODC, Compendium of Best Practices on Anti-Human Trafficking by Law
Enforcement Agencies, 2007; available in English.

» UNODC, Global Report on Trafficking in Persons, 2009; available in English.
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UNODC, Model Law against Trafficking in Persons, 2009; available in English.
UNODC, Toolkit to Combat Trafficking in Persons, 2008; available in English.

UNODC, Trafficking in Persons: Global Patterns, 2006; available in English.
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UNODC Regional Office for South Asia, Compendium of Best Practices on Anti-
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» USAID, A Call to Act: Engaging Religious Leaders and Communities in Addressing
Gender-based Violence and HIV, 2009; available in English.

» USAID, Toolkit: Responding to Gender-based Violence: A Focus on Policy Change,
2006; available in English.
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Harmful Practices

Throughout this knowledge asset, reference to certain provisions or sections of a piece
of legislation, part of a legal judgment, or aspect of a practice does not imply that the
legislation, judgment, or practice is considered in its entirety to be a good example or a
promising practice.

Some of the laws cited herein may contain provisions which authorize the death
penalty. In light of the United Nations General Assembly resolutions 62/149 and 63/168
calling for a moratorium on and ultimate abolition of capital punishment, the death
penalty should not be included in sentencing provisions for crimes of violence against
women and girls.

Overview

General principles for legislation on harmful practices

Elements to increase effectiveness of draft legislation on harmful practices
Considerations for drafting provisions criminalizing harmful practices
Other legal protections and considerations

Victim services

Public awareness and education

Drafting legislation on specific harmful practices

Resources for drafting legislation on harmful practices
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Overview

Discrimination and violence against women and girls has often been justified by
invoking social or religious customs, values and practices. Such discriminatory
social values often give rise to socially constructed forms of violence against
women, known as “harmful practices,” that are accepted and justified as culture
or tradition.

Harmful practices resulting in pain, suffering and humiliation for girls and young
women originate from the deeply entrenched discriminatory views and beliefs
about the role and position of females in many societies and communities. The
differentiation in roles and expectations between boys and girls relegating girls to
an inferior position starts from birth and continues throughout their whole life.
Harmful traditional practices help replicate and perpetuate the subordinate
position of women. The issue of harmful practices therefore cannot be addressed
without tackling gender discrimination which is at the root of such practices.

(See: No More Excuses! Ending all Harmful Traditional Practices against Girls
and Young Women, 2007 (hereinafter “No More Excuses”))

Harmful practices include a wide range of practices which vary from culture to
culture and country to country and are constantly changing due to modernization,
globalization and migration. For this reason, there is no complete list of harmful
practices. Some, such as female genital mutilation, forced and child marriage,
maltreatment of widows, so-called honour crimes and dowry-related violence are
discussed in separate sections in this Legislative Knowledge Module. Other
forms of harmful practices include son preference resulting in female infanticide
or pre-natal sex selection, breast ironing, witch hunts, acid attacks, inciting
women to commit suicide, dedication of young girls to temples, restrictions on a
second daughter’s right to marry, dietary restrictions for pregnant women, force
feeding and nutritional taboos, and marriage to a deceased husband’s brother,
among others. (See: United Nations, Good Practices in Leqislation on “Harmful
Practices” Against Women, Report of Expert Group Meeting, 26-29 May 2009.
(Hereinafter Good Practices on Harmful Practices Expert Group Report))

Harmful practices are interconnected with one another and with other forms of
violence and discrimination against women. Disconnecting the problem of
harmful practices from gender inequality, simply shifts problems to other areas
and fails to address the root cause of such practices. For example, female
infanticide and sex-selective abortions result in a vast gender imbalance in a
society which, in turn, can cause an increase in bride, kidnapping, forced
marriage, rape and trafficking. Victims of forced marriage are often raped to keep
them from being able to leave their kidnappers. In some countries, rape victims
are accused of having engaged in pre-marital or extra-marital “sexual relations”
and are further subjected to “honour crimes” and/or forced to marry the
perpetrator of the rape in order to restore their family’'s damaged “honour.”
Maltreatment of widows and witch hunting are both related to discrimination
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against women regarding property and inheritance rights. Female genital
mutilation is often a requirement for marriage and sometimes seen as a way to
control women’s sexuality. Ironically, breast ironing is explained as an effort to
preserve a girl’s virginity and protect her from rape and sexual harassment by
warding off signs of puberty. All of these harmful practices, along with others, are
indicative of “discrimination against women and are symptomatic of the devalued
status of women in society.” (Good Practices on Harmful Practices Expert Group

Report, p.8)

“What we have learned is that violence against women is a universal problem
and that one type of violence is intimately linked to another as the root causes
are the same: they are all very much related to gender inequality.” Ertuk, Yakin,
Human Rights Council Panel discussion on female foeticide and girl infanticide.

All Governments are obligated under international law to undertake action to end
harmful practices. This includes enacting comprehensive legislation, collecting
disaggregated data regarding the prevalence and forms of harmful practices
practiced in their respective countries, undertaking awareness raising and
capacity-building activities, including to ensure that lawyers, law enforcement
officials, health professionals and other relevant service providers are sensitized
to the causes and consequences of harmful practices and on how to identify and
effectively respond to victims/survivors. Governments also have an obligation to
tackle societal attitudes which perpetuate harmful practices, as well as to
address their root causes, including through legislation which addresses gender
discrimination in all its forms. Equality must take precedence over the interests of
those wishing to maintain a status quo that discriminates against women.

In order to eliminate harmful practices, government action and legislation must
take multiple forms and engage various groups, including educational, legal,
health services, cultural and religious leaders to effect true change and end
harmful practices. In this asset, we will focus upon the valuable role that legal
reform can play in working to end harmful practices.

While use of legal measures needs to be carefully considered and used in
conjunction with other education efforts, laws can be a useful tool for change,
giving NGOs and individuals greater leverage in persuading communities to
abandon the practice. (Female Genital Mutilation: A Guide to Laws and Policies
Worldwide, p.13)

Sources of human rights law related to harmful practices

The following section provides an overview of the various international and regional
human rights instrument and policy documents which address either directly or
indirectly, the issue of harmful practices. The international legal and policy framework
obliges all States to enact, implement and monitor legislation on all forms of violence
against women and girls, including harmful practices. While some instruments explicitly
reference one or more harmful practices, for the most part, the instruments discussed
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below refer generally to harmful traditional or cultural practices. Relevant sections of this
Knowledge Module may be referred to for sources of human rights law specific to
female genital mutilation, forced and child marriage, maltreatment of widows, honour

crimes and dowry-related violence.

International legal instruments

The Universal Declaration of Human Rights, 1948, provides a broad foundation
for the protection of women against harmful practices. Article 1 provides that “[a]ll
human beings are born free and equal in dignity and rights.” Article 3 states that
“‘Everyone has the right to life, liberty and security of person.” Under Article 5,
“‘No one shall be subjected to torture or to cruel, inhumane or degrading
treatment or punishment. Article 7 states that “All are equal before the law and
are entitled without any discrimination to equal protection of the law.” Article 8
declares that “Everyone has the right to an effective remedy by the competent
national tribunals for acts violating the fundamental rights granted him by the
constitution or by law.” Article 12 protects an individual’s privacy while Article 16
provides for equality within and upon dissolution of marriage as well as for
marriage to be entered into only upon consent of both parties. Article 25
addresses motherhood and childhood and more generally, Article 28 states:
“‘Everyone is entitled to a social and international order in which the rights and
freedoms set forth in this Declaration can be fully realized.”

Similarly, the International Covenant on Civil and Political Rights (ICCPR) (1966)
prohibits discrimination on the basis of sex, and mandates States Parties to
‘ensure that any person whose rights or freedoms as herein recognized are
violated shall have an effective remedy.” Article 2. In addition, the ICCPR
protects individuals from “torture or cruel, inhuman or degrading treatment” and
arbitrary or unlawful interference with their privacy. Articles 7 and 17. The
ICCPR states that everyone has the “right to liberty and security of person” and
that “[e]very child shall have...the right to such measures of protection as are
required by his status as a minor, on the part of his family, society and the State.”
Articles 9 and 24.

The preamble to the International Covenant on Economic, Social and Cultural
Rights (1976) acknowledges that human rights “derive from the inherent dignity
of the human person.” Article 3 declares that the States Parties must “ensure the
equal right of men and women to the enjoyment of all economic, social and
cultural rights set forth in the present Covenant.” Article 12 protects the “right of
everyone to the enjoyment of the highest attainable standard of physical and
mental health.” In its General Comment No. 14, the Committee on Economic,
Social, and Cultural Rights elaborates the obligation of States to “undertake
preventive, promotive and remedial action to shield women from the impact of
harmful traditional cultural practices and norms that deny them their full
reproductive rights.”

The Convention of the Elimination of All Forms of Discrimination Against Women
(CEDAW), 1979 defines discrimination against women as:
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... any distinction, exclusion or restriction made on the basis of sex which has
the effect or purpose of impairing or nullifying the recognition, enjoyment or
exercise by women, irrespective of their marital status, on a basis of equality
of men and women, of human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any other field. Article 1.

In General Recommendation No. 19, (11th Session, 1992), the Committee
on the Elimination of Discrimination against Women affirms that violence
against women is a form of discrimination against women as set forth in
Article 1 of the Convention on the Elimination of All Forms of Discrimination
Against Women.

In addition, the Recommendation acknowledges the following:

Paragraph 11: Traditional attitudes by which women are regarded as
subordinate to men or as having stereotyped roles perpetuate widespread
practices involving violence or coercion, such as family violence and abuse,
forced marriage, dowry deaths, acid attacks and female circumcision. Such
prejudices and practices may justify gender-based violence as a form of
protection or control of women. The effect of such violence on the physical
and mental integrity of women is to deprive them the equal enjoyment,
exercise and knowledge of human rights and fundamental freedoms. While
this comment addresses mainly actual or threatened violence the underlying
consequences of these forms of gender-based violence help to maintain
women in subordinate roles and contribute to the low level of political
participation and to their lower level of education, skills and work
opportunities.

Paragraph 20: In some States there are traditional practices perpetuated by
culture and tradition that are harmful to the health of women and children.
These practices include dietary restrictions for pregnant women, preference
for male children and female circumcision or genital mutilation.

The Committee recommends that:

(e) States parties in their reports should identify the nature and extent of
attitudes, customs and practices that perpetuate violence against women
and the kinds of violence that result. They should report on the measures
that they have undertaken to overcome violence and the effect of those
measures;

() Effective measures should be taken to overcome these attitudes and
practices. States should introduce education and public information
programmes to help eliminate prejudices that hinder women’s equality
(recommendation No. 3, 1987);

States Parties to CEDAW must eliminate harmful practices by undertaking
various measures, including:

(@) To embody the principle of the equality of men and women in their
national constitutions or other appropriate legislation if not yet incorporated
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therein and to ensure, through law and other appropriate means, the
practical realization of this principle;

(b) To adopt appropriate legislative and other measures, including sanctions
where appropriate, prohibiting all discrimination against women;

(c) To establish legal protection of the rights of women on an equal basis
with men and to ensure through competent national tribunals and other
public institutions the effective protection of women against any act of
discrimination;

(d) To refrain from engaging in any act or practice of discrimination against
women and to ensure that public authorities and institutions shall act in
conformity with this obligation;

(e) To take all appropriate measures to eliminate discrimination against
women by any person, organization or enterprise;

() To take all appropriate measures, including legislation, to modify or
abolish existing laws, requlations, customs and practices which constitute
discrimination against women:;

(g) To repeal all national penal provisions which constitute discrimination
against women. Article 2 (emphasis added).

o In addition, States Parties to CEDAW are required to “modify the social and
cultural patterns of conduct ... with a view to achieving the elimination of
prejudices and customary and all other practices which are based on the
idea of the inferiority or the superiority of either of the sexes or on
stereotyped roles for men and women.” Article 5.

o Finally, Article 16 provides for the elimination of “discrimination against
women in all matters relating to marriage and family relations,” and
specifically states:

The betrothal and the marriage of a child shall have no legal effect, and all
necessary action, including legislation, shall be taken to specify a minimum
age for marriage and to make the registration of marriages in an official

registry compulsory. Article 16(2)

The Convention on the Rights of the Child (CRC), 1989, places on the
government the ultimate responsibility for ensuring that the fundamental rights of
children are recognized and protected. The CRC establishes standard whereby
“the best interests of the child” is to be the guiding principle for all actions
concerning children. Article 3.

o With regard to harmful practices, States Parties to the Convention are
required to “take all appropriate legislative, administrative, social and
educational measures to protect the child from all forms of physical or
mental violence ...while in the care of parent(s), legal guardian(s) or any
other person who has the care of the child.” Article 19(1).
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o The Convention also requires States Parties to create “social programmes
to provide necessary support for the child and for those who have the care
of the child, as well as for other forms of prevention and for identification,
reporting, referral, investigation, treatment and follow-up of instances of
child maltreatment described heretofore, and, as appropriate, for judicial
involvement.” Article 19(2).

o Article 24 requires states to “take all effective and appropriate measures
with a view to abolishing traditional practices prejudicial to the health of the
children.” (Article 24(3))

(6) In addition, Article 37 mandates that States Parties ensure the protection of
children from “torture or other cruel, inhuman or degrading treatment or punishment.”

Each of the following General Comments by the Committee on the Rights of the
Child specifically identify harmful practices as violations of the Convention on the
Rights of the Child:
o General Comment No. 3 (2003): HIV/AIDS and the Rights of the Child
o General Comment No. 4 (2003): Adolescent health and development in the
context of the Convention on the Rights of the Child
o General Comment No. 7 (2005): Implementing child rights in early childhood

International policy instruments

Several international policy documents have also called upon States to eliminate
harmful practices, including through the enactment of appropriate legislation.

Article 2 of the General Assembly’s landmark Declaration on the Elimination of
Violence Against Women, 1993, defines violence against women, in part, as:

(a) Physical, sexual and psychological violence occurring in the family, including
battering, sexual abuse of female children in the household, dowry-related
violence, marital rape, female genital mutilation and other traditional practices
harmful to women, non-spousal violence and violence related to exploitation; . . .

Article 4 of the Declaration provides that States should:

. . . [Clondemn violence against women and should not invoke any custom,
tradition or religious consideration to avoid their obligations with respect to its
elimination.

In the same year, the United Nations Sub-Commission on the Promotion and
Protection of Minorities adopted a Plan of Action for the Elimination of Harmful
Traditional Practices Affecting the Health of Women and Children, which
recognizes that:

(43) Violence against women and girl children is a global phenomenon which
cuts across geographical, cultural and political boundaries and varies only in its
manifestations and severity. Gender violence has existed from time immemorial
and continues up to the present day. It takes covert and overt forms including
physical and mental abuse. Violence against women, including female genital
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mutilation, wife-burning, dowry-related violence, rape, incest, wife battering,
female foeticide and female infanticide, trafficking and prostitution, is a human
rights violation and not only a moral issue. It has serious negative implications on
the economic and social development of women and society, and is an
expression of the societal gender subordination of women.

o The Plan of Action calls on governments to:

. . openly condemn all forms of violence against women and children, in
particular girls, and commit themselves to confronting and eliminating such
violence.

o The Plan of Action sets forth specific elements of a National Action Plan to
eliminate harmful traditional practices affecting the health of women and
children.

o At an international level, the Plan of Action calls on the Commission on
Human Rights and the Sub-Commission on Prevention of Discrimination
and Protection of Minorities to keep the issue of harmful practices “under
constant review.” Para. 64. The Plan of Action also calls on the Commission
on the Status of Women and other international organizations to do the
following:

(65) The Commission should give more attention to the question of harmful
traditional practices.

(66) All the organs of the United Nations working for the protection and the
promotion of human rights, and in particular the mechanisms established by
the International Convention on the Elimination of All Forms of
Discrimination against Women, the Convention on the Rights of the Child,
the Covenants on Human Rights and the Convention against Torture,
should include in their agenda the question of all harmful traditional
practices which jeopardize the health of women and girls and discriminate
against them.

(67) Intergovernmental organizations and specialized agencies and bodies
of the United Nations system, such as the United Nations Children's Fund,
the United Nations Development Programme, the United Nations Population
Fund, the United Nations Development Fund for Women, the International
Labour Organisation, the United Nations Educational, Scientific and Cultural
Organization and the World Health Organization, should integrate in their
activities the issue of confronting harmful traditional practices and elaborate
programmes to cope with this problem.

o The Plan of Action also provides action recommendations for specific types
of harmful practices including son preference, early marriage, child delivery
practices, and violence against women and girl children. These
recommendations are included throughout this asset under relevant
sections.
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The Vienna Declaration and Programme of Action of the World Conference on
Human Rights (1993) calls for the “eradication of any conflicts which may arise
between the rights of women and the harmful effects of certain traditional or
customary practices, cultural prejudices and religious extremism.” Section
[1(B)(3)(Para 38). In addition, the Vienna Declaration and Programme of Action of
the World Conference on Human Rights “urges States to repeal existing laws
and regulations and remove customs and practices which discriminate against
and cause harm to the girl child.” (Para. 49)

The Programme of Action of the International Conference on Population and
Development speaks out against son preferences, female genital mutilation,
infanticide, prenatal sex selection and trafficking, among other harmful practices:

The objectives are to eliminate all forms of discrimination against the girl child, to
eliminate the root causes of son preference, to increase public awareness of the
value of the girl child and to strengthen her self-esteem. To these ends, leaders
at all levels of society should speak out and act forcefully against gender
discrimination within the family based on preference for sons. There should be
special education and public information efforts to promote equal treatment of
girls and boys with respect to nutrition, health care, education and social,
economic and political activity, as well as equitable inheritance. Governments
should develop an integrated approach to the special health, education and
social needs of girls and young women, and should strictly enforce laws to
ensure that marriage is entered into only with the free and full consent of the
intending spouses. Governments are urged to prohibit female genital mutilation
and to prevent infanticide, prenatal sex selection, trafficking of girl children and
use of girls in prostitution and pornography. Chapter 1V, B.

The Beijing Declaration and the Platform for Action: Fourth World Conference on
Women, 1995, recognized that girls are:

[o]ften subjected to various forms of ... violence and harmful practices such as
female infanticide and prenatal sex selection, incest, female genital mutilation
and early marriage, including child marriage. Para. 39.

The Platform required that: “Any harmful aspect of certain traditional, customary
or modern practices that violates the rights of women should be prohibited and
eliminated.” Para. 224.

Subsequently, the United Nations General Assembly has continued to call for
more attention to harmful practices and more efforts by States for the protection
of women and girls from harmful practices. (See: United Nations, Resolution
Adopted by General Assembly on Traditional or Customary Practices Affecting
the Health of Women and Girls (1 February 1999) A/Res/53/117; United Nations,
General Assembly Resolution on Traditional or Customary Practices Affecting
the Health of Women and Girls (7 February 2000) A/Res/54/133; and United
Nations, General Assembly Resolution Traditional or Customary Practices
Affecting the Health of Women and Girls (30 January 2002) A/Res/56/128)
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The three most recent General Assembly Resolutions on Intensification of Efforts
to Eliminate All Forms of Violence Against Women call on Member States to
‘review and, where appropriate, revise, amend or abolish all laws, regulations,
policies, practices and customs that discriminate against women or have a
discriminatory impact on women, and ensure that provisions of multiple legal
systems, where they exist, comply with international human rights obligations,
commitments and principles.” (See: General Assembly Resolutions (30 January
2007) A/RES/61/143, (30 January 2009) A/RES/63/155, and (11 February 2010)
A/RES/64/137)

The United Nations Commission on the Status of Women has continued to
address harmful practices. For example, at its 42" session, the Commission
reviewed the implementation of several critical areas of concern of the Beijing
Declaration _and Platform for Action and expressed concern regarding the
persistence of harmful practices, calling on governments to:

Develop and implement national legislation and policies prohibiting harmful
customary or traditional practices that are violations of women’s and girls’ human
rights and obstacles to the full enjoyment by women and girls of their human
rights and fundamental freedoms; . . .[p]Jrosecute the perpetrators of practices
that are harmful to the health of women and girls; [and] [e]radicate customary or
traditional practices, particularly female genital mutilation, that are harmful to, or
discriminatory against, women and that are violations of women’s human rights
and fundamental freedoms, through the design and implementation of
awareness-raising programmes, education and training; ...

o Atits 51% session of the Commission on the Status of Women also focused
on the elimination of all forms of discrimination and violence against girls.
The Commission’s report on that session reaffirms the responsibility of
States to:

Develop and implement national legislation and policies prohibiting harmful
customary or traditional practices, particularly female genital mutilation, that
are violations of and obstacles to the full enjoyment by women of their
human rights and fundamental freedoms, and prosecute the perpetrators of
such practices that are harmful to the health of women and girls . . .

o The Commission has also adopted resolutions calling on States to take
action to end specific harmful practices, including female genital mutilation
(Resolutions 51/2 and 52/2) and forced marriage (Resolution 51/3).

Developing Legislation on Violence against Women and Girls 285

May 2011


http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N06/503/01/PDF/N0650301.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N06/503/01/PDF/N0650301.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N08/480/09/PDF/N0848009.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N09/470/05/PDF/N0947005.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N09/470/05/PDF/N0947005.pdf?OpenElement
http://www.un.org/womenwatch/daw/csw/index.html#about
http://www.un.org/womenwatch/daw/csw/42sess.htm
http://www.un.org/womenwatch/daw/beijing/platform/
http://www.un.org/womenwatch/daw/beijing/platform/
http://www.un.org/womenwatch/daw/csw/51sess.htm
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N07/282/48/PDF/N0728248.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N07/282/48/PDF/N0728248.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N07/282/48/PDF/N0728248.pdf?OpenElement

Regional instruments
Regional legal and policy frameworks also mandate legislative action to address
harmful practices.

Africa
e Article 18(3) of the African Charter on Human and Peoples’ Rights stipulates that
“‘the State shall ensure the elimination of every discrimination against women and
also ensure the protection of the rights of the woman and the child as stipulated
in international declarations and conventions.”

e The Protocol to the African Charter on Human and Peoples’ Rights on the Rights
of Women in Africa (2003) (The Maputo Protocol) provides much more detailed
guidance to States on their obligations in this regard, mandating States Parties to
“...adopt such other legislative, administrative, social and economic measures as
may be necessary to ensure the prevention, punishment and eradication of all
forms of violence against women.” Article 4. This Protocol also specifically directs
States Parties to prohibit and eliminate harmful practices, explicitly including the
practice of FGM:

Article 5 - Elimination of Harmful Practices

States Parties shall prohibit and condemn all forms of harmful practices which
negatively affect the human rights of women and which are contrary to
recognized international standards. States Parties shall take all necessary
legislative and other measures to eliminate such practices, including:

- creation of public awareness in all sectors of society regarding harmful
practices through information, formal and informal education and outreach
programmes;

- prohibition, through legislative measures backed by sanctions, of all forms of
female genital mutilation, scarification, medicalisation and para-medicalisation
of female genital mutilation and all other practices in order to eradicate them;

- provision of necessary support to victims of harmful practices through basic
services such as health services, legal and judicial support, emotional and
psychological counseling as well as vocational training to make them self-
supporting;

- protection of women who are at risk of being subjected to harmful practices or
all other forms of violence, abuse and intolerance.” Article 5.

o In addition, the Protocol requires States Parties to enact legislation to
guarantee free and full consent to marriage and to establish 18 years as the
minimum age of marriage for women. (Article 6) Articles 20 and 21 address
the rights of widows, stating:

Article 20 — Widows’ Rights

States Parties shall take appropriate legal measures to ensure that widows

enjoy all human rights through the implementation of the following provisions:

a) that widows are not subjected to inhuman, humiliating or degrading
treatment;
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b) a widow shall automatically become the guardian and custodian of her
children, after the death of her husband, unless this is contrary to the
interests and the welfare of the children;

c) a widow shall have the right to remarry, and in that event, to marry the
person of her choice.

Article 21 - Right to Inheritance

1. A widow shall have the right to an equitable share in the inheritance of the
property of her husband. A widow shall have the right to continue to live in
the matrimonial house. In case of remarriage, she shall retain this right if
the house belongs to her or she has inherited it.

2. Women and men shall have the right to inherit, in equitable shares, their
parents' properties.

The African _Charter on the Rights and Welfare of the Child (1990) prohibits
discrimination and protects children’s rights to survival, protection, privacy, and
physical, mental, and spiritual health. Articles 3, 5(2), 10, 14(1). Article 16
prohibits all forms of torture, inhuman or degrading treatment, including physical,
sexual or mental abuse from neglect or maltreatment. Article 21 requires Member
States of the Organization of African Unity to:

[T]ake all appropriate measures to eliminate harmful social and cultural practices
affecting the welfare, dignity, normal growth and development of the child and in
particular:

those customs prejudicial to the health or life of the child; and

those customs and practices discriminatory to the child on the grounds of sex

or other status. Article 21(1).

Europe

In recent years, the European regional system of human rights protection has paid
increasing attention to state obligations to end harmful practices.

Both the European Parliament Resolution on Female Genital Mutilation
(2001/2035(INI)), and the European Parliament Resolution of 24 March 2009 on
combating female genital mutilation in the EU (2008/2071(INI)) specifically
condemn the practice of FGM and call for action by members to prohibit that
harmful practice. In addition, the more recent resolution states that “such
violations can under no circumstances be justified by respect for cultural
traditions of various kinds or initiation ceremonies.”

The European Parliament Resolution of 16 January 2008: Towards an EU
strategy on the rights of the child (2007/2093(INI)) addresses harmful practices
against children generally. The Parliament:

42. Affirms that no forms of violence against children in any setting, including the
home, can be justified and that all violence must be condemned; therefore calls
for Community legislation that prohibits all forms of violence, sexual abuse,
degrading punishment and harmful traditional practices; condemns all forms of
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violence against children including physical, psychological and sexual violence,
such as torture, child abuse and exploitation, child abduction, trafficking in or sale
of children and their organs, domestic violence, child pornography, child
prostitution, pedophilia, and harmful traditional practices such as female genital
mutilation, forced marriages and honour crimes; [and]

46. Urges the Member States to raise medical practitioners’ awareness of
harmful traditional practices and to ensure that crimes are punished consistently
under the legislation in force, with particular attention being paid to vulnerable
groups including immigrant girls and women, those from ethnic minorities and
disabled girls;. . .

In 2002, the Committee of Ministers to Member States of the Council of Europe
adopted Recommendation Rec(2002)5 on the protection of women against
violence. The ground-breaking document defined “violence against women’
broadly and set forth general measures for Member States to take to protect
women against violence.

For the purposes of this recommendation, the term “violence against women” is
to be understood as any act of gender-based violence, which results in, or is
likely to result in, physical, sexual or psychological harm or suffering to women,
including threats of such acts, coercion, or arbitrary deprivation of liberty, whether
occurring in public or private life. This includes, but is not limited to, the following:

a. violence occurring in the family or domestic unit, including, inter alia, physical
and mental aggression, emotional and psychological abuse, rape and sexual
abuse, incest, rape between spouses, regular or occasional partners and
cohabitants, crimes committed in the name of honour, female genital and sexual
mutilation and other traditional practices harmful to women, such as forced

marriages;

b. violence occurring within the general community, including, inter alia, rape,
sexual abuse, sexual harassment and intimidation at work, in institutions or
elsewhere trafficking in women for the purposes of sexual exploitation and
economic exploitation and sex tourism;

c. violence perpetrated or condoned by the state or its officials;

d. violation of the human rights of women in situations of armed conflict, in
particular the taking of hostages, forced displacement, systematic rape, sexual
slavery, forced pregnancy, and trafficking for the purposes of sexual exploitation
and economic exploitation.

(Appendix to Recommendation Rec (2002)5 (emphasis added))
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e In April 2009, the Parliamentary Assembly Council of Europe adopted a
resolution that called on Member States to adapt their national legislation in order
to prohibit and penalize forced marriages, female genital mutilation and any other
gender-based violations of human rights. (See: Council of Europe Press Release
(2009)) Previously, the Parliamentary Assembly Council of Europe had adopted
Resolution 1327 (2003) on So-called “honour crimes” expressing its concern with

“the increase in so-called “honour crimes”, committed against women in the
name of honour, which constitute a flagrant violation of human rights based on
archaic, unjust cultures and traditions.”

Asia

The Declaration on the Elimination of Violence Against Women in the ASEAN Region,
(2004), sets forth eight measures to enhance regional collaboration to eliminate
violence against women. Although the Declaration does not specifically address harmful
practices as a form of violence against women or result of discrimination, it does call on
the parties to agree to the following measure:

“To enact and, where necessary, reinforce or amend domestic legislation to prevent
violence against women, to enhance the protection, healing, recovery and
reintegration of victims/survivors, including measures to investigate, prosecute,
punish and where appropriate rehabilitate perpetrators, and prevent re-victimisation
of women and girls subjected to any form of violence, whether in the home, the
workplace, the community or society or in custody...” Section 4.

Americas

The Inter-American Convention on the Prevention, Punishment and Eradication of
Violence against Women (Belem do Para) (1994) affirms the right of women to be free
from violence and requires states to impose penalties and enact legal provisions to
protect women from harassment and other forms of violence. Article 6(b) affirms that a
woman’s right to be free from violence includes her right “to be valued and educated
free of stereotyped patterns of behavior and social and cultural practices based on
concepts of inferiority or subordination.” In addition, the Convention places a broad
scope of duties on States Parties, including, among others, the following items:

Article 7

The States Parties condemn all forms of violence against women and agree to
pursue, by all appropriate means and without delay, policies to prevent, punish and
eradicate such violence and undertake to:

a. refrain from engaging in any act or practice of violence against women and to
ensure that their authorities, officials, personnel, agents, and institutions act in
conformity with this obligation;
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b. apply due diligence to prevent, investigate and impose penalties for violence
against women;

c. include in their domestic legislation penal, civil, administrative and any other type
of provisions that may be needed to prevent, punish and eradicate violence against
women and to adopt appropriate administrative measures where necessary;

d. adopt legal measures to require the perpetrator to refrain from harassing,
intimidating or threatening the woman or using any method that harms or endangers
her life or integrity, or damages her property;

e. take all appropriate measures, including leqislative measures, to amend or repeal
existing laws and requlations or to modify legal or customary practices which sustain
the persistence and tolerance of violence against women:;

f. establish fair and effective legal procedures for women who have been subjected
to violence which include, among others, protective measures, a timely hearing and
effective access to such procedures;

g. establish the necessary legal and administrative mechanisms to ensure that
women subjected to violence have effective access to restitution, reparations or
other just and effective remedies; and

h. adopt such legislative or other measures as may be necessary to give effect to
this Convention. (Emphasis Added).
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General principles for legislation on harmful practices

Harmful practices are entrenched in issues of gender roles, women’s status and
women’s own self-identity. While laws are a critical means to eliminating harmful
practices, stopping harmful practices involves deeper changes to societal norms,
individual beliefs, and deeply rooted issues of gender inequality. Legislation
should “acknowledge[s] that all forms of violence against women, including all
harmful practices, are a form of discrimination, a manifestation of historically
unequal power relations between men and women, and a violation of women’s
human rights. Good Practices on Harmful Practices Expert Group Report, p. 11)
(emphasis added).

As such, Government action and legislation must take multiple forms and engage
various groups, including educational, legal, health services, cultural and
religious leaders to effect true change and end harmful practices. “While use of
legal measures needs to be carefully considered and used in conjunction with
other education efforts, laws can be a useful tool for change, giving NGOs and
individuals greater leverage in persuading communities to abandon the practice.”
(Female Genital Mutilation: A Guide to Laws and Policies Worldwide, p. 13)

States should act immediately to fulfill their obligation to protect girls and young
women from violence in general and harmful traditional practices in particular,
committed by state agents and private entities or persons, through the adoption of
laws and policies. It has to put in place institutions and agencies which are
competent and have the capacity to respond to the needs of children who are
suffering from the effects of harmful practices as well as to prevent the further
occurrence of harmful traditional practices. (See: No More Excuses, p. 28)

Core elements of legislation on harmful practices
The following foundations should be incorporated when drafting any law on harmful
practices:

Legislation should clearly prohibit discrimination and violence against women and
protect women and girls from discrimination and violence;

Legislation should be comprehensive and criminalize all forms of violence
against women, (See: UN Handbook, 3.1.2)

Drafters should recognize harmful practices as a form of discrimination and
violence against women;

Drafters should assess the form and extent of harmful practices in an area and
draft legislation that prohibits customs, practices and social and cultural patterns
that discriminate against women and girls and perpetuate harmful practices;

Legislation should require governments to collect data on the prevalence and
types of harmful practices in their respective countries and ensure that
prosecutors, service providers and medical personnel are aware of the various
potential harmful practices and trained to identify and effectively respond to
victims;
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http://www.un.org/womenwatch/daw/egm/vaw_legislation_2009/Report%20EGM%20harmful%20practices.pdf
http://www.plan-norge.no/Om%20Oss/~/media/PDF/Policies/NoMoreExcuses%20rapport_ferdig.ashx
http://www.un.org/womenwatch/daw/vaw/v-handbook.htm

Legislation should clearly condemn, prohibit, and penalize harmful practices
including, among others, female genital mutilation, forced and child marriage,
maltreatment of widows, honor crimes and dowry-related violence, female
infanticide and female feticide;

Legislation should specifically define, prosecute and punish harmful practices.
Although harmful practices may be prosecuted under general criminal legislation
such as provisions on assault, or constitutional measures such as equality and
protection from violence, for the most effective implementation, drafters should
create legislation specific to the various harmful practices.

Legislation should ensure that harmful practices are addressed in “stand-alone”
laws on one type of harmful practice, or included in a “comprehensive law” that
addresses multiple forms of violence against women;

Legislation should integrate protections against harmful practices into a domestic
violence and child protection framework;

Legislation should require the exercise of due diligence in preventing, investigating
and punishing all matters of violence against women and girls, including those
traditionally considered to be within the purview of the family or culture;

Legislation should be comprehensive in that it not only criminalizes harmful
practices but also mandates action to prevent such practices, as well as allocates
funding and training to ensure that legislation is implemented;

Legislation should ensure accountability for perpetrators of harmful practices and
require that the penalty reflect the severity of the harmful practice committed;

Legislation should eliminate mitigation in sentencing perpetrators of harmful practices;

Legislation should provide legal, medical, educational, economic and social
support to victims;

Legislation should provide for a civil order for protection remedy for victims of
harmful practices;

Legislation should require data collection and monitoring of the prevalence of,
consequences of, and responses to harmful practices specific to the area
covered by the legislation;

Legislation should establish and mandate funding for public awareness
measures aimed at all sectors and trainings for government officials, legal
professionals and service providers on harmful practices and women’s human
rights; and

Legislation should provide for collaboration with civil society and traditional and
religious leaders.

(See: Protocol to the African Charter on Human and People’s Rights on the Rights of
Women in Africa, Art. 5; UN Fact Sheet No. 23, Harmful Traditional Practices Affecting

the Health of Women and Children; CEDAW General Rec. No. 19; and UN Plan of

Action for the Elimination of Harmful Traditional Practices Affecting the Health of

Women and Children)
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http://www.ohchr.org/Documents/Publications/FactSheet23en.pdf
http://www.ohchr.org/Documents/Publications/FactSheet23en.pdf
http://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#recom19
http://www.unhchr.ch/Huridocda/Huridoca.nsf/(Symbol)/E.CN.4.Sub.2.1994.10.Add.1.En?Opendocument
http://www.unhchr.ch/Huridocda/Huridoca.nsf/(Symbol)/E.CN.4.Sub.2.1994.10.Add.1.En?Opendocument
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As an example, the United Nations Sub-Commission on the Promotion and
Protection of Minorities adopted a Plan of Action for the Elimination of Harmful
Traditional Practices Affecting the Health of Women and Children with
recommendations for specific types of harmful practices including son
preference, early marriage, child delivery practices, and violence against women
and girl children. The Plan sets forth the following action elements related to
violence against women and girl children:

Violence against women and qirl children

(43) Violence against women and girl children is a global phenomenon which
cuts across geographical, cultural and political boundaries and varies only in its
manifestations and severity. Gender violence has existed from time immemorial
and continues up to the present day. It takes covert and overt forms including
physical and mental abuse. Violence against women, including female genital
mutilation, wife-burning, dowry-related violence, rape, incest, wife battering,
female foeticide and female infanticide, trafficking and prostitution, is a human
rights violation and not only a moral issue. It has serious negative implications on
the economic and social development of women and society, and is an
expression of the societal gender subordination of women.

(44) Governments should openly condemn all forms of violence against women
and children, in particular girls, and commit themselves to confronting and
eliminating such violence.

(45) To stop all forms of violence against women, all available media should be
mobilized to cultivate a social attitude and climate against such totally
unacceptable human behavior.

(46) Governments should set up monitoring mechanisms to control depiction of
any form of violence against women in the media.

(47) Violence being a form of social aberration, Governments should advocate
the cultivation of a social attitude so that victims of violence do not suffer any
continuing disability, feelings of guilt, or low self-esteem.

(48) Governments should enact and regularly review legislation for effectively
combating all forms of violence, including rape, against women and children. In
this connection, more severe penalties for acts of rape and trafficking should be
introduced and specialized courts should be established to process such cases
speedily and to create a climate of deterrence.

(49) Female infanticide and female foeticide should be openly condemned by all
Governments as a flagrant violation of the basic right to life of the girl-child.

(50) The hearing of cases of rape should be in_camera and the details not
publicized, and legal assistance should be provided to the victims.

(51) Traditional practices of dowry and bride price should be condemned by
Governments and made illegal. Acts of bride-burning should likewise be
condemned and a heavy penalty inflicted on the guilty.
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(52) Families, medical personnel and the public 